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Finance and Constitution Committee 

17th Meeting, 2019 (Session 5), Wednesday 4 September 2019 

Referendum (Scotland) Bill evidence  

Introduction 

1. On 28 May 2019, the Scottish Government introduced the Referendums 
(Scotland) Bill which aims to provide a legal framework for holding referendums on 
matters that are within the legislative competence of the Scottish Parliament. 
 
2. The Policy Memorandum explains that the Bill covers a range of issues which 
can be broken down into three main headings— 

• The framework  
• Conduct of polls and counts  
• Campaign rules  

3. The policy objective of the Bill “is to put in place a generic framework for 
referendums that provides technical arrangements which can be applied for specific 
referendums.” The purpose of the Bill as set out in the Policy Memorandum is to 
ensure that— 
 

• entitlement to vote is in accordance with clear principles and is determined in a 
fair and consistent manner;  

• voting and counting processes are clear and transparent, operate smoothly and 
effectively, and are subject to effective controls and audit; and   

• campaigns leading up to a referendum are well regulated and independent from 
Parliament and Government. 

 

Evidence 

4. The Committee’s Adviser has produced a briefing on the Bill which is attached at 
Annexe A and on 19 June 2019, SPICe published a briefing on the Bill.  
 
5. The Finance and Constitution Committee is the lead Committee for Stage 1 
scrutiny of the Bill and issued a call for views on the Bill which closed on 9 August 
2019. The Committee received 15 submissions from the following— 

• FCC/S5/19/RB/1 Written submission from Professor Fisher (174KB pdf) 
• FCC/S5/19/RB/2 Written submission from Dr Alan Renwick (244KB pdf) 
• FCC/S5/19/RB/3 Written submission from the Association of Electoral 

Administrators (170KB pdf) 
• FCC/S5/19/RB/4 Written submission from the Electoral Management Board 

for Scotland (261KB pdf) 
• FCC/S5/19/RB/5 Written submission from the Scottish Assessors Association 

(752KB pdf) 
• FCC/S5/19/RB/6 Written submission from the Electoral Commission (172KB 

pdf) 

https://www.parliament.scot/parliamentarybusiness/Bills/111844.aspx
https://www.parliament.scot/parliamentarybusiness/Bills/111844.aspx
https://sp-bpr-en-prod-cdnep.azureedge.net/published/2019/6/19/Referendums--Scotland--Bill/SB19-41.pdf
https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/112120.aspx
https://www.parliament.scot/S5_Finance/General%20Documents/001_Prof_Fisher.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/002_Dr_Alan_Renwick_(2).pdf
https://www.parliament.scot/S5_Finance/General%20Documents/003_Association_of_Electoral_Administrators.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/003_Association_of_Electoral_Administrators.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/004_Electoral_Management_Board_for_Scotland.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/004_Electoral_Management_Board_for_Scotland.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/005_Scottish_Assessors_Association_-_Electoral_Registration_Committee.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/005_Scottish_Assessors_Association_-_Electoral_Registration_Committee.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/006_Electoral_Commission.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/006_Electoral_Commission.pdf
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• FCC/S5/19/RB/7 Written submission from the Faculty of Advocates (661KB 
pdf) 

• FCC/S5/19/RB/8 Written submission from Dumfries and Galloway Council 
(695KB pdf) 

• FCC/S5/19/RB/9 Written submission from Stevenson Trust for Citizenship 
(143KB pdf) 

• FCC/S5/19/RB/10 Written submission from the Institute for Government 
(890KB pdf) 

• FCC/S5/19/RB/11 Written submission from Dr Andrew Mycock, Dr Thomas 
Loughran and Professor Jonathan Tonge (204KB pdf) 

• FCC/S5/19/RB/12 Written submission from Scotland in Union (151KB pdf) 
• FCC/S5/19/RB/13 Written submission from Dr T Reidy (303KB pdf) 
• FCC/S5/19/RB/14 Written submission from the Law Society of Scotland 

(170KB pdf) 
• FCC/S5/19/RB/15 Written submission from Professor Toby James (202KB 

pdf) 

6. There is also an open petition, PE01754, calling on the Scottish Parliament to 
urge the Scottish Government to ensure that any referendum advocating constitutional 
change should have at least a two thirds majority for it to succeed.  
 
Oral evidence 
7. At its meeting on 26 June 2019, the Committee took evidence from the Scottish 
Government Bill team. The Official Report from that meeting is on the website. 
 
8. At this meeting, the Committee will take evidence from Professor Justin Fisher, 
Brunel University London, Dr Alan Renwick, University College London, Michael 
Clancy from the Law Society of Scotland and Jess Sargeant, from the Institute for 
Government. 
 
9. Written submissions from the witnesses are attached to this note at Annexe B.  

 
 
Next steps 

10. The Committee will continue to take evidence on the Bill at Stage 1 at its 
meetings in September. 

Committee clerks 
September 2019 

  

https://www.parliament.scot/S5_Finance/General%20Documents/007_Faculty_of_Advocates.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/007_Faculty_of_Advocates.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/008_Dumfries_and_Galloway_Council.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/008_Dumfries_and_Galloway_Council.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/009_Stevenson_Trust_for_Citizenship.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/009_Stevenson_Trust_for_Citizenship.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/010_Institute_for_Government.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/010_Institute_for_Government.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/011Dr_Andrew_Mycock.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/011Dr_Andrew_Mycock.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/012Scotland_in_Union.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/013Dr_T_Reidy.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/014_Law_Society.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/014_Law_Society.pdf
https://www.parliament.scot/S4_FinanceCommittee/General%20Documents/015_Toby_James_evidence.pdf
https://www.parliament.scot/S4_FinanceCommittee/General%20Documents/015_Toby_James_evidence.pdf
http://external.parliament.scot/GettingInvolved/Petitions/PE01754
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12218
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Annexe A 
 

Briefing paper on Referendums (Scotland) Bill - Dr. Alistair Clark 

 

Approach 

This analysis has been approached in the spirit of the 2007 Gould report into the 
combined Scottish parliament and local government elections. This indicated that 
voters should be put first in designing electoral processes.1 From the voters’ viewpoint, 
this means that those eligible can register and cast a vote without impediment, that 
voters can easily understand the question put, that they can have confidence that any 
campaign funding, spending and messages are transparent and fair, and that the 
result and its implications is well understood.  

This also has implications for other actors. With campaigners, the various viewpoints 
should be able to make their arguments, it should be easy to register as a permitted 
participant, and the process for designating lead campaign organisations is fair and 
transparent. From the administrative perspective, referendums should be 
administered efficiently, produce accepted and reliable results, and be run to a clear 
legal framework with clear roles and responsibilities.2  

The Bill has been analysed with current controversies about electoral integrity and 
referendum conduct informing discussion. These include issues around conducting 
electoral processes in the digital age, transparency of donations and spending, 
problems around the timing of referendum processes and their regulation, and about 
government and political communication during any referendum. Some of these issues 
overlap with reserved competences, and are being looked at by other bodies at the 
UK level. These include: the Electoral Commission, the Digital, Culture, Media and 
Sport (DCMSC) and Public Administration and Constitutional Affairs (PACAC)Select 
Committees in the House of Commons, and the Cabinet Office. 

The briefing begins with an overall assessment of the bill. The second section 
addresses the questions in and around Sections 1-3 of the bill, in addition to some 
more general questions around referendums. This section also addresses the 
Referendums (Scotland) Bill’s relationship to the Scottish Elections (Franchise and 
Representation) Bill.3 The third part addresses the conduct of any referendum, while 

                                                           

1 Electoral Commission (2007) Scottish Elections 2007: The independent Review of the Scottish Parliamentary 
and Local Government Elections 3 May 2007, Edinburgh/London: Electoral Commission  
2 Electoral Commission (2011) Referendum on the Voting System for UK Parliamentary Elections: Report on the 
May 2011 Referendum, London: Electoral Commission. P20-21. 
3 An electoral reform bill has been announced by the Scottish government and is expected to be laid before 
parliament soon. Its specific contents are currently unknown and therefore its relationship to the Referendums 
(Scotland) Bill is not discussed in this briefing.   
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the fourth section moves on to discuss regulation of the campaign, donations and 
spending. The final section briefly addresses the financial memorandum.  

Overall Assessment  

The Scottish Independence Referendum (SIR) 2014 was generally held to have been 
a model of good practice in holding referendums. The current bill is derived from that 
experience and therefore has been suggested to reflect high standards in referendum 
provision.4   

International IDEA suggest that it is good practice: to aim to ensure a ‘level playing 
field’ in campaign spending between the various sides of the referendum question; for 
voting procedures to be tried and tested and follow essentially the same rules as for 
normal elections; and for there to be general and permanent referendum legislation 
on the statute book to avoid ad hoc contests.5 The Venice Commission also note the 
need for ‘equality of opportunity’ between campaigns including in relation to public 
funding and regulation, and highlight the importance of readily understandable voting 
procedures.6 

These issues have, broadly, been dealt with in the Referendums (Scotland) Bill. The 
desire to create a ‘level playing field’ between campaigns is explicitly mentioned in the 
Policy Memorandum.7 Voting procedures rely heavily on standard polling practices 
and, having been used in recent referendums (SIR 2014; EU 2016), are well 
understood both by administrators and voters. The explicit aim of the Referendums 
(Scotland) Bill is to provide the sort of standing framework that International IDEA talk 
of.             

There was some concern in the 2016 EU Referendum about the Electoral Commission 
having a dual role for both campaign regulation and electoral administration, which 
presented a conflict between the two roles.8 Following the practice of the Scottish 
Independence Referendum Act (SIRA) 2013, the Referendums (Scotland) Bill 
separates the two functions. The Electoral Commission retain powers over campaign 
regulation and enforcement, while the Electoral Management Board is responsible for 
delivery of the poll. There is thus a separation of responsibilities in Scotland which 
would not exist in a UK-wide referendum.  

                                                           

4 Policy Memorandum, paras 10 & 12. For comparison between the Referendums (Scotland) Bill & previous 
referendum legislation see the SPICe comparison analysis at: 
https://www.parliament.scot/S5_Finance/General%20Documents/Comparison_between_different_referendu
m_legislation_June_2019.pdf [10/8/2019].    
5 International IDEA (2008) Direct Democracy: The International IDEA Handbook, Stockholm: International IDEA. 
6 Venice Commission (2007) Code of Good Practice on Referendums, Strasbourg: Venice Commission, pp 7 & 9. 
7 Paragraph 10. 
8 Public Administration & Constitutional Affairs Committee (2017) Lessons Learned from the EU Referendum: 
Twelfth Report of Session 2016-17, London: House of Commons. 
 

https://www.parliament.scot/S5_Finance/General%20Documents/Comparison_between_different_referendum_legislation_June_2019.pdf
https://www.parliament.scot/S5_Finance/General%20Documents/Comparison_between_different_referendum_legislation_June_2019.pdf
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The Bill also avoids a problem evident in the 2011 Welsh referendum, which required 
designation on both sides of the referendum argument. Failure to apply for designation 
as lead campaign group on one side was used as a method of preventing nomination 
of a lead campaign organisation on the other side. Instead of requiring designation on 
both sides of a campaign, the Bill permits designation only on one side. This is 
identified as good practice in the report of the Independent Commission on 
Referendums.9      

There can also be confidence in the ability of Scottish electoral administrators to 
deliver a referendum; Scottish electoral administration typically performs at a higher 
level than its counterparts in the rest of Britain.10 Responsibilities and potential 
overlaps between the Electoral Management Board and Electoral Commission are 
well understood, and have already been tested in a high profile referendum in SIR 
2014. 

This notwithstanding, electoral administrators and registration officers consistently 
highlight underfunding as causing difficulties in delivering referendum processes.11 
Sufficient electoral registration and administration funding has been linked to 
delivering high-quality electoral events.12 An issue arose in SIR 2014 where electoral 
registration costs were not provided for. Record registration resulted creating 
additional and unexpected costs. In the 2016 EU referendum, the crash of the 
government registration website led to extra expense for electoral registration teams.13 
One complaint is that electoral administration funding comes initially from local 
authorities, who are then refunded by government (Scottish or UK as appropriate) for 
permitted expenses to a maximum amount, anything up to two years later.              

Written evidence from the various electoral administrators’ bodies highlight the issue 
of costs.14 The Bill attempts to mitigate the worst effects of these issues. Section 11 
covering the costs of Counting Officers permits excess costs over maximum amounts 
to be approved by ministers, and allows for advances if necessary. Section 34 permits 
Registration Officers’ expenses to be recovered and may permit an excess of 

                                                           

9 Independent Commission on Referendums (2018), p.140. 
10 Clark, A. (2015) ‘Public Administration and the Integrity of the Electoral Process in British Elections’, Public 
Administration, 93, (1), pp86-102. 
11 Clark, A. and James. T. (2016) An Evaluation of Electoral Administration at the EU Referendum, London: 
Electoral Commission. Clark, A. (2019a) ‘The Cost of Democracy: The Determinants of Spending on the Public 
Administration of Elections’, International Political Science Review, 40, (3), pp354-369.  
12 Clark, A. (2014) ‘Investing in Electoral Management’ in P. Norris, R. Frank & F. Martinez I Coma (eds.) Advancing 
Electoral Integrity, New York: Oxford University Press, pp165-188; Clark, A. (2017) ‘Identifying the Determinants 
of Electoral Integrity and Administration in Advanced Democracies: The Case of Britain’, European Political 
Science Review, 9, (3), pp471-492. 
13 Clark and James, (2016); Devolution (Further Powers) Committee, 2015, Report on the Electoral Management 
of the Scottish Independence Referendum, Edinburgh: Scottish Parliament SP paper 686, pp. 8-9  
1414 E.g. from the Association of Electoral Administrators, Scottish Assessors’ Association and Electoral 
Management Board.  
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maximum permitted on approval by ministers. Both measures are intended to resolve 
any difficulties, and are an advance on previous practice.  

While there is therefore evidence of good practice in the Bill, its basis in previous 
referendum acts, notably the Political Parties Elections and Referendums Act 
(PPERA) 2000 and SIRA 2013, means that its emphasis is in past practice. It could 
be more forward-looking. Discussion around electoral integrity has moved on in light 
of conduct at the 2016 EU Referendum and subsequent elections with issues around 
online campaigning, so-called ‘dark money’ donations, and campaign spending 
among other issues.15 These are not addressed in detail in the Bill, although it does 
include provision for online/digital imprints. Consequently, the Constitution Unit 
suggest that while an important step forward, the Bill is also marked by 
‘conservatism’.16  Some of these issues are addressed below.        

Framework 

Legal Framework 

The Venice Commission suggest that ‘the fundamental aspects of referendum law 
should not be open to amendment less than one year before a referendum’.17 These 
fundamental rules include: the composition of electoral commissions or any other body 
responsible for organising the referendum; the franchise and electoral registers; the 
procedural and substantive validity of the text put to a referendum; and the entitlement 
of the respective campaign groups to public broadcasts. In British terms, what the 
Venice Commission appear to mean is of the nature of a framework bill. Thus, these 
fundamental aspects should have at least the rank of a statute and are to be either 
written into a constitution or be at a level ‘superior to ordinary law’.18 Technical matters 
and details may however be legislated for by regulations. No time frame is set out for 
such technical legislation.   

PPERA 2000 has provided the framework legislation for recent British referendums, 
with specific acts of parliament providing detail. There has been variation in the period 
between passing the specific legislation, and the referendum being called, and 
referendum day. While the Parliamentary Voting System and Constituencies Act 
(PVCSA) 2011 legislated for the Alternative Vote referendum only three months in 
advance, the Electoral Commission, and the Gould report in 2007, indicate that 
electoral or referendum legislation should be passed a minimum of six months before 

                                                           

15 E.g. Digital, Media, Culture & Sport Committee (2019) Disinformation and ‘fake news’: Final Report: Eighth 
Report of Session 2017–19, London: House of Commons HC1791; Digital, Media, Culture & Sport Committee 
(2019) The Online Harms White Paper: Twelfth Report of Session 2017-19, London: House of Commons HC2431. 
16 Renwick, A. (2019) ‘Scotland’s plans for doing referendums better: an assessment’, Constitution Unit Blog, 
June 25th, https://constitution-unit.com/2019/06/25/scotlands-plans-for-doing-referendums-better-an-
assessment/ [4/8/2019].  
17 Venice Commission, 2007, p.10. 
18 Venice Commission, 2007, p.10. 
 

https://constitution-unit.com/2019/06/25/scotlands-plans-for-doing-referendums-better-an-assessment/
https://constitution-unit.com/2019/06/25/scotlands-plans-for-doing-referendums-better-an-assessment/
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the event which it applies to.19 This would include legislation on regulation of campaign 
groups, and also that providing for the conduct of the poll. However, in its earlier report 
on the SIR 2014, the Electoral Commission noted that SIRA had been passed 9 
months prior to polling day and that ‘future referendum legislation should be delivered 
to a similar timetable’.20  

The Association for Electoral Administrators, in their written evidence, argue that any 
fees and charges order, which enables electoral administrators to spend on practical 
referendum preparations, should be made at least six months before the date of the 
electoral event. This would be seen as good practice, and fits with the Gould principle. 

Calling a referendum 

The current Bill gives Scottish ministers wide powers to call referendums by secondary 
legislation (Section 1). The Venice Commission concede that ‘Where a referendum is 
requested by the executive, it is conceivable that (the executive) could set the rules 
for it. Such a situation is not entirely satisfactory, however, and the requirement for a 
procedural statute is the norm’.21 Written evidence from Dr. Alan Renwick of the 
Constitution Unit indicates that such powers would be ‘highly unusual’ and that he has 
found no parliamentary democracy giving ministers blanket authority to call a 
referendum by secondary legislation.22      

While mostly legislated for by primary legislation in the EU Referendum Act 2015, 
important parts of the EU Referendum were legislated for by secondary legislation. 
These included the date of the referendum, the referendum period, and periods for 
reporting and spending during the campaign.23  

Issues for Referendums 

There is no discussion in the Bill, or associated documentation, about the issues on 
which referendums might be called. There are several possibilities, from major 
constitutional issues, through to moral questions and more local public policy issues. 
Referendums can be called not just to introduce new laws, but also to abrogate old 
laws. A 2010 House of Lords report into referendums suggested they be used for 
‘fundamental constitutional issues’, although the Independent Commission on 

                                                           

19 Electoral Commission, 2016 The 2016 EU Referendum: Report on the 23 June 2016 Referendum on the UK’s 
Membership of the European Union, London: Electoral Commission. Electoral Commission, 2007. Evidence 
submissions from the AEA, EMB, SAA and Electoral Commission all indicate the importance of the Gould 
recommendation. 
20 Electoral Commission (2014) Scottish Independence Referendum: Report on the Referendum held on 18th 
September 2014, Edinburgh: Electoral Commission, p2. 
21 Venice Commission, 2007, p.19. 
22 A. Renwick, Written evidence p.3.  
23 The European Union Referendum (Date of Referendum etc.) Regulations 2016. 
 



     FCC/S5/19/17/1 

8 

 

Referendums did not think it appropriate to offer a view on when referendums should 
be called beyond where required by law.24  

Binding or Advisory? 

The question of whether a referendum should be binding or not has been brought 
sharply to the fore in the aftermath of the 2016 EU referendum, which was advisory. 
There is a range of international practice. International IDEA point to Australia, Ireland 
and Lithuania as countries which all put proposed constitutional amendments to a 
binding referendum. They also note that Swiss referendums, whether mandated by 
the constitution or not, are always binding.25 However, in quantitative terms, advisory 
referendums are more prevalent in Europe. Just over 75% of European countries 
make provision for advisory referendums, while slightly over 50% make provision for 
mandatory referendums.26  

IDEA state that whether or not a referendum is binding or advisory should be ‘carefully 
considered and, if possible, specified in a referendum law’. The Venice Commission 
similarly indicate that it should be clearly stated in the Constitution or in law if 
referendums are legally binding or advisory.27 International IDEA also suggest that 
‘consideration should also be given to the length of time within which the result should 
be implemented’.28        

This question was addressed by the House of Lords Select Committee investigating 
referendums. They concluded that ‘because of the sovereignty of parliament, 
referendums cannot be legally binding in the UK and are therefore advisory’. Some 
witnesses were critical however, suggesting a non-binding referendum as being little 
different from an opinion poll. Its report went on to say however that ‘it would be difficult 
for parliament to ignore a decisive expression of public opinion’, thereby making a 
distinction between legally binding, and what might be considered the politically 
binding imperatives of referendum ‘mandates’.29  

There have, however, been exceptions to the advisory principle in British practice. The 
PVCSA 2011 legislated in advance to ensure that, had that referendum been 
successful in convincing voters of the need for electoral reform, this would have been 
implemented. Having failed, that provision was repealed. A similar procedure is used 
in Danish constitutional referendums.30  

                                                           

24 House of Lords Select Committee on the Constitution (2010) Referendums in the UK, London: House of Lords 
HL paper 99; Independent Commission on Referendums (2018), p77. 
25 International IDEA, 2008, pp.26-33 
26 International IDEA, 2008, Fig. 2.1, p.42. 
27 Venice Commission, 2007, p.15. 
28 International IDEA, 2008, p.196. 
29House of Lords Select Committee on the Constitution (2010), pp.44-46.   
30 Independent Commission on Referendums, 2018, p.81.  
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The Independent Commission on Referendums makes a distinction between pre- and 
post-legislative referendums. The former are on the principle of any question, while 
the latter provide proposals for change which are already set out in legislation and to 
be implemented if the referendum is successful.31 The PVCSA 2011 would therefore 
have been post-legislative while the 2016 EU referendum was pre-legislative.  

The Independent Commission on Referendums recommend that referendums be 
post-legislative, in other words containing already legislated for proposals to act and 
therefore considered binding. Where that is not possible, they suggest a two-
referendum model, first on the principle, and then on the detail which has been 
legislated for. The Venice Commission alternatively suggest that ‘Referendums on 
questions of principle or other generally-worded proposals should preferably not be 
binding. If they are binding, the subsequent procedure should be laid down in specific 
rules’.32    

It is not clear that any of this resolves the issue of whether a referendum is or is not 
binding. If any parliament cannot bind its successor, then this suggests that even if a 
referendum decision is implemented, even after a two-referendum process, it could be 
repealed or changed by a later government or put to a further referendum. 

Referendum Questions and Testing 

In their code of practice on referendums, the Venice Commission indicate that: the 
question put to the vote must be clear; it must not be misleading; it must not suggest 
an answer; electors must be informed of the effects of the referendum; and voters 
must be able to answer the questions asked solely by yes, no or a blank vote.33 The 
Independent Commission on Referendums suggest that, via the Electoral 
Commission, the ‘UK has one of the most rigorous processes for assessing 
referendum questions’.34 International IDEA use the UK Electoral Commission’s 
process for question testing as an example of good practice in their handbook on direct 
democracy.35  

The Electoral Commission, in its written evidence, indicates that question testing can 
take approximately 12 weeks, from notification of the question to reporting. Their 
approach involves looking at the intelligibility of the question, the responses to that 
question, and any statement or preamble that comes before that question. It indicates 
that any question should present options clearly, simply and neutrally. Its guidelines 
set out a range of things to be examined in its testing. These include it being easy to 

                                                           

31 Independent Commission on Referendums (2018) pp.82-84.  
32 Venice Commission, 2007, p.15. 
33 Venice Commission, 2007, 3.1c., p.8. 
34 Independent Commission on Referendums (2018) Report of the Independent Commission on Referendums, 
London: Constitution Unit, p.103.  
35 International IDEA, 2008, pp.133-135.  
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understand, to the point and unambiguous, while avoiding misleading voters and 
encouraging one question and response more favourably than others.36  

Since its establishment, the Electoral Commission has approved only binary 
questions. It has approved different types of answer; yes/no in SIR 2014, leave/remain 
in the EU 2016 referendum. The House of Lords inquiry into referendums in 2010 
however suggested that, while there should be a presumption of binary questions, 
there may be occasions where multiple option questions are appropriate.37 One 
version of this was used in the 1997 Scottish parliament referendum, where voters 
were asked whether there should be a Scottish parliament, and whether it should have 
tax raising powers. The appropriateness of binary or non-binary questions should be 
for the Electoral Commission to judge, the Lords concluded.     

The Electoral Commission’s written evidence ‘firmly recommends’ that it be required 
to report to parliament on any referendum question, including any that it may 
previously have provided its views on.     

Franchise and relation to the Scottish Elections (Franchise and Representation) Bill 

International democracy organisations point to the need for the franchise to be settled 
well in advance of any referendum. The Venice Commission suggest that referendum 
franchises ‘should not be open to amendment less than one year before a 
referendum’.38 In SIR 2014, the referendum legislation was passed 9 months before 
polling day, while franchise legislation was passed some three months before that, but 
just shortly before the start of the annual electoral registration canvass. According to 
the Electoral Commission, this was very tight for ensuring the canvass took 
appropriate account of the newly enfranchised 16-17 years olds who were able to vote 
in SIR 2014.39  

The Referendums (Scotland) Bill sets the franchise as that for Scottish local 
government elections. This includes 16-17 year olds, Commonwealth, Irish and 
European Union citizens (Sections 4 & 5). The Scottish Elections (Franchise and 
Representation) Bill is currently before the Standards, Procedures and Public 
Appointments Committee for Stage 1 scrutiny. This will amend the Scottish local 
government franchise to permit overseas citizens legally resident in Scotland to vote 
and also to permit prisoners serving a sentence of under 12 months to vote.  If the 
Franchise Bill is passed, this will require electoral registers to be updated to take 
account of the extension of the local government franchise. This will be an ongoing 
process. Electoral registers are constantly being updated as people move house, or 
become newly eligible. This extension to the franchise will most likely be incorporated 

                                                           

36 https://www.electoralcommission.org.uk/who-we-are-and-what-we-do/our-views-and-research/our-
research/referendum-question-research 
37 House of Lords Select Committee on the Constitution (2010), p.38. 
38 Venice Commission, 2007, p.10. 
39 Electoral Commission 2014, p.9 & p.37. 

https://www.electoralcommission.org.uk/who-we-are-and-what-we-do/our-views-and-research/our-research/referendum-question-research
https://www.electoralcommission.org.uk/who-we-are-and-what-we-do/our-views-and-research/our-research/referendum-question-research
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into that established updating process, although the exact requirements and 
procedure to be used are not yet clear.       

The Bill Team’s evidence on 26th June indicated that when the Scottish Elections 
(Franchise and Representation) Bill becomes law, the new Scottish local government 
franchise will then apply to the Referendums (Scotland) Bill/Act and any referendum 
held under its provisions.40  

Winners & Thresholds 

The convention in recent UK referendums for declaring a winner has been by a simple 
majority of valid votes cast i.e. 50% +1 vote. This was not explicitly set out in any of 
SIRA 2013, EU 2016 or PPERA 2000. Counting officers are only required to certify 
and declare the number of ballot papers counted, the number of votes in favour of 
each referendum answer, and the total number of rejected ballot papers (Referendums 
(Scotland) Bill, Section 9).  

Several pieces of legislation related to referendums have however set out this 
majoritarian principle more explicitly. The Parliamentary Voting Systems and 
Constituencies Act 2011 provided for the 2011 AV referendum. A majoritarian rule is 
outlined in it. Section 8, Para 1 a) of the PVCSA requires the implementation of the 
alternative vote provisions ‘if more votes are cast in favour of the answer ‘yes’ than in 
favour of the answer ‘no’. Alternatively, ‘If more votes are not cast in the referendum 
in favour of the answer “Yes” than in favour of the answer “No”, the Minister must make 
an order repealing the alternative vote provisions’ (PVCSA 2011, Section 8, Para 2). 
The Good Friday Agreement’s discussion of border polls is also predicated on a 
majority being in favour. Similarly, the Governance of Wales Act 2006 (103 sub-para 
2; 105 sub-para 1) committed the UK-government to increase the powers of the 
Assembly if a majority voted for that in a referendum.              

Some countries specify turnout requirements for referendums. Thus, for Italian 
abrogative referendums, a turnout of 50% is required for the measure to pass.41 Such 
turnout thresholds are often argued to be a protection against measures which do not 
have wider support among the population, but only amongst a motivated minority. 
They have a major downside however. Campaigns can promote abstention as a way 
of achieving the outcome that they want in the referendum. This would run counter to 
the requirement in the Referendums (Scotland) Bill for Counting Officers to encourage 
participation (Section 28).   

An alternative threshold is to specify the proportion of the electorate who should be in 
favour of a referendum question before it passes. A version of this is the only time a 
threshold has been set in a UK referendum. The Scottish devolution referendum act 
                                                           

40 Official Report, 26th June, Cols. 27 & 28.  
41 Such referendums seek to overturn existing laws and can be held when requested by either 500,000 voters or 
five Regional Councils. See: Article 75, Constitution of the Italian Republic,  
https://www.senato.it/documenti/repository/istituzione/costituzione_inglese.pdf [21/8/2019] 

https://www.senato.it/documenti/repository/istituzione/costituzione_inglese.pdf
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of 1979 had an amendment, the so-called Cunningham amendment, specifying a 
threshold of 40% of the electorate having to be in favour inserted into the act. Although 
51.6% voted for a Scottish parliament, this represented less than 40% of the 
electorate. This resulted in the failure of the referendum. 

Electorate thresholds are problematic. This is partly because of difficulties with the 
electoral registration process, most recently in the aftermath of the UK-wide 
introduction of individual electoral registration (IER). In Scotland, this was only 
implemented after the record registration of SIR 2014. Many have been estimated to 
have dropped off the register since IER was introduced.42 Typically these have 
included harder to reach groups such as students, ethnic minorities, and 
disadvantaged communities. There is no necessary reason to think Scotland immune 
from these difficulties. An Electoral Commission assessment in late 2015 suggested 
that the Scottish local government registers were 85% complete and 91% accurate.43 
Lack of completeness of the electoral register therefore undermines the basis for any 
electorate-based threshold. 

The House of Lords report into referendums in 2010 suggested that there should be a 
general presumption against electorate or turnout thresholds as a consequence, 
although recognising that under exceptional circumstances they might be deemed 
appropriate. The report of the Independent Commission on Referendums indicated 
that the use of turnout and electorate thresholds was ‘not recommended’ in its recent 
report. Both also declined to support supermajorities in referendums because of the 
rarity of their use in UK constitutional politics. The Venice Commission also 
recommend against both turnout and electorate thresholds.44 

Power to Modify 

Section 37 appears to give Scottish Ministers wide powers to modify the Act by 
regulations ‘as they consider necessary or expedient’. There may be good reason for 
regulations to rectify some administrative problem, as with the extension of the 
electoral registration deadline in 2016 after the failure of the online electoral 
registration portal. Nonetheless, Dr Alan Renwick calls these powers ‘unusually 
extensive’.45 There was no such power in the PVSCA 2011, PPERA 2000 or the EU 
Referendum Act 2015. The power, however, largely copies that in SIRA 2013 (Section 
33), although with two main differences. First, instead of the ‘necessary or expedient’ 
wording in the present Bill, the wording in SIRA 2013 was as Ministers think 
‘appropriate’. Second, the power to modify in the current Referendums (Scotland) Bill 

                                                           

42 James, T. S., Bite the Ballot & Clark, A. (August 2019) Missing Millions Still Missing: A Vision for Electoral 
Modernisation in the UK. London: All Party Parliamentary Group on Democratic Participation. 
43 Electoral Commission (2016b) The December 2015 Electoral Registers in Scotland, London: Electoral 
Commission.  
44 House of Lords, 2010; Independent Commission on Referendums 2018, p.117; Venice Commission, 2007, p.14. 
45 Renwick, 2019. 
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is extended ‘to give effect to recommendations of the Electoral Commission’ (Section 
37, 1, b)), a provision not included in SIRA 2013. 

The power to make supplementary provision and modifications by regulations 
contained in SIRA 2013 was criticised by some evidence in the Stage 1 scrutiny of it 
by the then Referendum (Scotland) Bill Committee. After consideration, the Committee 
was however satisfied that the powers were necessary in case of any difficulties during 
the SIR that needed to be resolved, and that the time-limited nature of that Bill – to 
provide for a single referendum – ensured no further use could be made of those 
powers.46    

Timings  

The various timings and deadlines in the Referendums (Scotland) Bill are not always 
clear. This is even more so without a (hypothetical or otherwise) polling date to work 
back from. Table 1 presents an attempt to summarise the various dates and deadlines 
contained in the bill.47  

Table 1: Relevant dates & deadlines   

Issue Timing Section 

Notification of referendum 
agents  

25 days before referendum 19 subsection (3) 

Petition for judicial review  6 weeks after certification by 
CO or CCO  

39 subsection (2) 

Application for Proxy Vote With some exceptions, 5pm 
11th day before date of 
referendum  

Schedule 1, Part 2, 
18, sub-para (1) 

Application for emergency 
proxy 

5pm on date of the 
referendum 

Schedule 1 7 sub-
para (10) 

Alteration of registration 
status/details 

5pm 11th day before date of 
referendum 

Schedule 1, Part 2, 
18, sub-para (1) 

Cut-off date 5pm 11th day before date of 
referendum 

Schedule 1, Part 2, 
18, sub-para (1) 

Notice of Referendum (by 
COs) 

25th day before referendum Schedule 2, 1, sub 
para(1) 

                                                           

46 Referendum (Scotland) Bill Committee (2013) Stage 1 Report on the Scottish Independence Referendum Bill: 
Second Report 2013 (Session 4), Edinburgh: Scottish Parliament SP Paper 379, p.45 & pp.58-59.   
47 These timings are subject to confirmation. 
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Notification of polling or 
counting agents 

No later than 5th day before 
referendum 

Schedule 2, 14, sub 
para (4) 

Relevant period for 
Permitted Participants to 
use public meeting rooms  

28 days ending day before 
referendum  

Schedule 3, Part 2, 9 
sub para (1) 

Application for designated 
status 

28 days prior to 12 noon on 
the first day of the decision 
period.   

Schedule 3, Part 2 8 
sub para (6) 

Decision on application for 
designated status 

16 days decision period, 
ending the second day before 
the first day of the referendum 
period   

Schedule 3, Part 2 8 
sub para (6) 

Returns for referendum 
expenses for permitted 
participants to EC 

Within 3/6 months from 
referendum period end, 
depending on nature of 
expenses  

Schedule 3, Part 3 22 
(11) b) & 24 (2) & (3)   

Purdah 28 days ending with date of 
referendum 

Schedule 3, Part 4, 
27 (4). 

Reporting Periods for 
Permitted Participants’ 
donation statements  

the period starting with the day 
referendum SI laid before 
parliament & ending with the 
28th day of the referendum 
period,  

(b) each of the two succeeding 
periods of 4 weeks during the 
referendum period, and 

(c) the period from the end of 
the second of the preceding 4 
week period, until the end of 
the day before the date of the 
referendum. 

Schedule 3, Part 5, 
43 (1) 

Reporting Period for Loans As for donations Schedule 3, Part 6, 
61 (1). 
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Purdah  

Restrictions on government publishing promotional information with regard to 
referendum questions (hereafter referred to by its more colloquial term of purdah) has 
been controversial in recent referendums.48 PPERA section 125 provides for a 28-day 
period of purdah, ending with referendum day. The concern in the EU referendum was 
that this would restrict government business, and an (eventually unsuccessful) attempt 
was made to disapply this rule. A further concern in both the EU referendum and SIR 
2014 was whether the 28-day period was too short, since it permitted government 
publication for all but the last 28-days of a campaign. There was also considerable 
concern in SIR 2014 over statements from UK-wide public bodies during the course 
of the referendum, including during the purdah period. Following PPERA and SIRA 
2013, the Referendums (Scotland) Bill also proposes a 28-day purdah period 
(Schedule 3, Part 4, 27 (4)).  

PACAC, following recommendations by the Electoral Commission, has suggested that 
Purdah be extended for the full referendum period. This was supported by the 
Independent Commission on Referendums in its report.49 International practice varies. 
In some referendums, governments have been active participants. Elsewhere, for 
instance, Spain and Ireland, electoral authorities or courts have mandated 
governmental neutrality.50 Portugal’s referendum law bans public bodies from taking 
positions in referendums.51 The Venice Commission note only that while it can be 
legitimate for governments to have an interest and to put a case during a referendum, 
‘they must not abuse their position … (and) … must not engage in excessive, one-
sided campaigning but show objectivity’. The only time-limit the Venice Commission 
put on government publication of referendum material is that it should be published 
‘sufficiently in advance of the vote (at least two weeks beforehand)’.52          

In a referendum where the UK government had an interest, the Referendums 
(Scotland) Bill does not restrict UK government activity. The Bill Team evidence 
session conceded that any restriction on UK public bodies would need to be by 
negotiation with the UK government.53  

Conduct of the Referendum 

Referendum Period 

                                                           

48 Public Administration Select Committee (2015) Lessons for Civil Service Impartiality from the Scottish 
Independence Referendum: Fifth Report of Session 2014-15, London: House of Commons. Public Administration 
and Constitutional Affairs Select Committee (2017). 
49 Public Administration & Constitutional Affairs Committee (2017); Independent Commission on Referendums 
2018, p.131.  
50 International IDEA, 2008, pp.145-146. 
51 Independent Commission on Referendums, 2018, p128.  
52 Venice Commission 2007, p.18. 
53 Official Report, 26th June, Col. 22. 
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There is no minimum referendum period in the Bill.  The referendum period will be   
notified in regulations issued by Scottish Ministers setting out the details of any 
referendum. Clarity is crucial since this governs the period for which campaign 
regulations are active, and various reporting dates for spending and donations. Longer 
referendum periods are desirable. They give campaign groups more time to become 
established, get their message across, to be challenged, and for campaign groups and 
regulators to work together effectively to ensure compliance. They give electoral 
administrators time to prepare properly and help improve voter awareness of the 
referendum and issues involved. Shorter periods reduce the amount of time for each 
of these issues, and should there be a legal challenge, for instance, to the designation 
of campaign groups, this would have greater effect in a shorter period. In addition, 
explicit specification of prescribed minimum referendum periods avoid the perception 
of timeframes appearing to be manipulated in favour of one outcome or another.     

The Electoral Commission has recommended at least 16 weeks as a referendum 
period.54 SIR 2014 was 16 weeks, the 2004 North East Assembly Referendum was 
14.5 weeks, the 2011 Voting System & Welsh Devolution Referendums both 11 
weeks, while the 2016 EU Referendum was 10 weeks. PPERA 2000 has a 10-week 
minimum period. In its written evidence to the Committee, the Electoral Commission 
underline the importance of a 10-week minimum period, preceded by a six week period 
for designation of lead campaigners.55 International IDEA recommend only that 
referendum legislation ‘should allow for an adequate period for the campaign’ without 
specifying what that period should be. They add that ‘general and permanent rules for 
the length or referendum campaigns may improve democratic legitimacy’ and that ad 
hoc rules should be used as little as possible.56  

Referendum & Concurrent Elections  

Scottish practice since 2007 has been to hold major electoral events separately. 
Research shows that holding electoral events simultaneously can lead to lower quality 
electoral processes.57 Campaign messages for concurrent processes can become 
confused & risk being overshadowed by particular issues in one or the other contest. 
This was arguably the case in the AV Referendum in 2011, held concurrently with 
devolved and English local elections. The Electoral Commission have recommended 
that referendums be held separately.58 There is no consensus on international good 
practice in this regard.59 Concurrent elections are normally justified as potentially 
raising turnout and minimising costs. The 2011 AV referendum legislation explicitly 
made provision for it to be held concurrently with local and devolved elections.     

                                                           

54 Electoral Commission, 2011, p.107; 2014, p.117. 
55 Written evidence, Electoral Commission, p.3.   
56 International Idea, 2008, p.200.  
57 Clark, A. (2017). 
58 Electoral Commission, 2014.  
59 E.g. International IDEA, pp.53-54 only set out briefly the benefits and drawbacks of both options. The Venice 
Commission is silent on the matter in its code.     
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The Bill is silent on whether a referendum might be held on the same day as another 
electoral event. Is the intention to ensure that referendums are standalone events, or 
might they be combined with other electoral events? Should either of these 
eventualities be legislated for in the Bill? 

Electoral Observers  

SIR 2014 had a separate accreditation scheme to the standard Electoral Commission 
observer scheme albeit still run by the Commission. Is the intention under the Bill, as 
appears to be suggested, a separate Scottish referendums observer scheme, or to 
rely on the standard EC Accredited Electoral Observer Scheme? The Electoral 
Commission’s written evidence suggests that, rather than a separate electoral 
observer scheme for Scottish referendums, the bill should instead adopt the standard 
observer scheme and code of practice used for Scottish local government elections.60   

Electoral Commission accredited observers are explicitly permitted to observe various 
procedures under a code of conduct (Sections 21-24). However in the list of individuals 
explicitly entitled to attend polling stations, attend postal vote issuing and openings, 
and the count, accredited electoral observers are not explicitly identified, only ‘any 
other person the presiding/counting officer permits to attend’ (Schedule 1, Part 3, (19), 
Schedule 2, 15 (2), 29 (8)). In one recent UK by-election, an accredited observer group 
was denied access in some polling locations due to a lack of awareness of electoral 
law on the part of polling station staff. A failure of explicit provision may have been part 
of that problem. 

To avoid any confusion, the provisions could explicitly list accredited electoral 
observers as permitted to attend polling stations, postal vote issuings and openings 
and the count.  

Polling Stations & Exceptional Events 

There is provision in the bill (Schedule 2, Para 27) for proceedings in polling stations 
to be adjourned until next day in the event of riot or open violence. This is a standard 
provision in electoral legislation.  

Other events can also be problematic. For example, some polling stations were 
affected by flash flooding in the 2016 EU referendum and had to be moved. Should 
the bill broaden the riot/open violence provision to explicitly provide for other potential 
threats or events, and also in relation to the count (e.g. severe weather; terrorism 
etc)?61  

Referendum Staffing and Political Activity 

                                                           

60 Written evidence, Electoral Commission, p.5. 
61 See also written evidence from the Association of Electoral Administrators.  
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The Referendums (Scotland) Bill prevents anyone who has campaigned for an 
outcome in a particular referendum from being appointed as a presiding officer or clerk 
in a polling station (Schedule 2, 10, (2)), or working at the count (Schedule 2, 29, (2)). 
With regard to polling stations, this is the same provision as in SIRA 2013 (Schedule 
3, 10, (2)). There was no equivalent provision for the count in the 2013 Act. This means 
that the Referendums (Scotland) Bill extends restrictions on referendum activity to 
those working at the count.   

Electoral Registration as a Reserved Matter         

Accurate electoral registration is crucial to the success of electoral events, particularly 
major events like referendums. Electoral registration procedures, such as Individual 
Electoral Registration (IER) and its canvass, are reserved matters. There are three 
main issues to be considered. The first of these was an issue in SIR 2014, while the 
second and third were issues that EROs had to deal with across the UK, including 
Scotland, in the 2016 EU referendum. The issues are:     

• Registration canvass timings may conflict with Scottish Referendum periods and 
their separate registration deadlines. How might this be avoided or dealt with?  

• If a registration surge collapsed the online (UK) government registration portal 
during a Scottish referendum (as happened in the EU referendum), how would 
such an event be dealt with?  

• How could Scottish Electoral Registration Officers (EROs) avoid having to deal 
with many duplicate applications to register during a referendum because of how 
IER is set up? 

Campaign Rules 

Designation time frame 

The Venice Commission talk of achieving equality of opportunity between supporters 
and opponents of referendum questions, while recognising that any public subsidies 
or backing may be limited to those who meet a minimum percentage of the 
electorate.62 International IDEA’s recommendation is only that ‘the creation of official 
campaign committees should be considered’.63 The specific process and timings for 
designating lead campaign organisations appears to be a British practice. PPERA 
2000 appears to follow the Venice Commission idea of covering broad section of the 
electorate by requiring that the Electoral Commission designate the group that 
‘appears to them to represent to the greatest extent those campaigning for that 
outcome’ (Part VII, Chapter 1, 109, 5). The same requirement is in the Referendums 
(Scotland) Bill (Schedule 3, Part 2, 8 (5)). 

PPERA 2000 only made provision for applications for Designation to be made during 
the first 28 days of the referendum period, with the Electoral Commission having a 

                                                           

62 Venice Commission, 2007 p.7 & p.17. 
63 International IDEA, 2008, p.200. 
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further 14 days to decide upon designation (Part VII, Chapter 1, 109, 2 b) & 3).  In 
early PPERA referendums, such as the 2004 North East Regional Assembly, or 2011 
AV referendum, the designation process was carried out during the referendum period, 
thereby limiting time for groups to campaign. Reports on referendum campaign 
regulation have consistently highlighted the need to designate lead campaigns early 
in the process, and preferably before the regulated period begins.64  Subsequently, 
the timings for designation in referendums were changed. The Designation process in 
SIR and the EU referendum was carried out prior to the regulated campaign period 
commencing. 

The Referendums (Scotland) Bill proposes to award designated status before the 
commencement of the regulated campaign period (Schedule 3, Part 2, Para 8). The 
Electoral Commission have a 16-day decision period, ending two days before the first 
day of the referendum period. Campaign organisations have 28 days before that to 
apply for designation, with a deadline at 12 noon the day before the decision period 
commences. In terms of application process, SIRA 2013 was virtually identical. 
However, there are two differences. While the present Bill explicitly makes the 
application deadline 12 noon, there was no such time in the equivalent SIRA provision. 
In the present bill, the time between the end of the decision period and the 
commencement of the referendum period has been shortened. While the 16-day 
decision period remains, SIRA places the end of that at ‘the 28th day before the 
referendum period’, by comparison with two days before in the present bill (SIRA 2013, 
Schedule 4, Part 2, 7, (6)). The application process is document-based. There is no 
provision for interviews to take place. 

Written evidence suggests that designated status should be awarded at least a month 
before commencement of the regulated referendum period.65 This is particularly 
necessary where there is likely to be competition for designation on one or other side 
of the argument. Research from the EU referendum suggested that campaign 
organisations had difficulty in raising money prior to designation, and could not make 
any arrangements – printing; booking advertising etc – in case they were not 
designated, since this would lead to potential overspending should they be restricted 
to permitted participant status. These issues did not arise in SIR 2014 since there was 
no competition between campaign groups for designation.  

Permitted Participants & Designated Organisations 

There is currently no provision in the Referendums (Scotland) Bill for grants to 
Designated Organisations in any Scottish Referendum. Grants of up to £600,000 are 
available to Designated Participants under PPERA 2000. Such grants have been 

                                                           

64 Denver, D. (2004) North East Referendum 2004: Campaigning: Report for the Electoral Commission, Lancaster 
University. Fisher, J. and Rottweiler, B. (2016) Research Among Permitted Participants at the EU referendum, 
London: Electoral Commission.   
65 Form Prof. Fisher. 
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awarded in various referendums. In the 2004 North East referendum, a limit of 
£100,000 was paid to each side. In the 2011 AV referendum, with a total of £380,000 
awarded to each designated campaign, and around £140,000 eventually claimed by 
each group.66 The 2016 EU Referendum saw both campaign sides claim the maximum 
amount of £600,000.67 The PVSCA 2011 added provision for such grants to be paid 
in instalments in that contest (Section 16). In the SIR, the Scottish government decided 
not to make such grants available, and consequently there was no provision made for 
them in SIRA 2013.  

Expenses & Donations 

Spending 

Table 2: Spending limits  
Type of Participant Spending Limit (based on 2016 SP 

election) 

Designated Organisation £1,500,000 

Political Party represented in Scottish 
parliament 

SNP £1,332,000 

Scottish Conservatives £672,000 

Scottish Labour £630,000 

Scottish Liberal Democrats £201,000 

Scottish Greens £150,000 

Other permitted participant £150,000 

Unregistered campaigners £10,000 

Source: Policy Memorandum, Para 65. 

The upper limit for campaign spending for designated organisations is £1.5m, for 
political parties in the Scottish parliament a formula based on previous vote share, and 
for other permitted participants £150,000.68  

Based on research into regulating EU referendum participants, there is a suggestion 
in written evidence that there may be a need to reduce spending limits for permitted 
participants to maintain a ‘level playing field’.69 This is because the amount permitted 
to be spent by Designated Organisations, selected as lead campaigners, might be 
surpassed were there a large number of permitted participants on one or other side of 

                                                           

66 Electoral Commission, 2011, pp.96-98. 
67 Independent Commission on Referendums, 2018, p.147. 
68 Referendums (Scotland) Bill, Policy Memorandum, para 65, p.13. 
69 Written evidence from Prof. Fisher. 
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a campaign. For example, it would only need 10 permitted participants to spend to the 
maximum to equal the limit for spending of the Designated Organisation under the 
Bill’s provisions. The argument seems to be that current limits risk undermining the 
case for designation, leading to fragmented campaigns and messages. However, 
although the Electoral Commission regulated 21 campaigners on either side of the SIR 
campaign in 2014, in no case did their spending come close to the Designated 
Organisation limit.70   

A related difficulty and consistent theme of reports of referendum campaign regulation 
has been that the Working Together, or common plan, rules are poorly understood. 
These aim to prevent collusion between campaign groups on the same side of a 
referendum argument. They are intended to prevent the situation where a campaign 
avoids spending limits by setting up several separate organisations, each spending to 
the maximum allowed, and, combined, exceeding what would otherwise be their 
spending limits.71 The provisions in the Bill (Schedule 3, Part 3, 21) are based on SIRA 
2013 and the EU Referendum 2016, and referred to incurring expenses ‘as part of a 
common plan’. Guidance and advice for participants will clearly be necessary, but the 
appropriateness, clarity and effectiveness of the measures and spending limits might 
require exploring with the Electoral Commission and academic witnesses.           

Importantly, the Electoral Commission rightly note that, as with the Cambridge 
Analytica scandal in the EU Referendum, campaign groups are likely to be spending 
on data in advance of any major referendum. Their written evidence argues for groups 
applying to register as permitted participants and for Designated status to include an 
estimate of the costs they have incurred when buying or developing the data they hold 
when they register. This would be a sensible step to address in the Bill.  

It may be worth investigating if this can be pushed further in the bill in two ways. Firstly, 
by ensuring campaign groups also submit itemised statements of their spending on 
data and its development post-registration i.e. during the campaign. Secondly, that 
these declarations also include a list of the data held, the use to which it is intended 
and the manipulations made to it. The aim would be to link data usage in Scottish 
referendums explicitly to GDPR requirements where possible and appropriate. This 
should be investigated with the Electoral Commission and possibly the Information 
Commissioners’ Office, if felt appropriate.      

Donations 

Well organised campaign groups may be accepting donations and spending well in 
advance of any regulated referendum period. In SIR 2014, and subsequently in the 
                                                           

70 Electoral Commission (2015) Report on the regulation of campaigners at the independence referendum held 
on 18 September 2014. London: Electoral Commission, and  https://www.electoralcommission.org.uk/who-we-
are-and-what-we-do/elections-and-referendums/past-elections-and-referendums/scottish-independence-
referendum/campaign-spending-scottish-referendum [12/8/2019]. 
71 E.g. Fisher and Rottweiler, 2016, pp.18-20.  Electoral Commission 2015, pp.31-37. 
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EU referendum, a ‘pre-poll reporting’ process was used by the Electoral Commission. 
This involved reporting loans and donations of over £7500 received by registered 
campaigners in advance of the regulated referendum period. The Electoral 
Commission have recommended that this be incorporated into future referendums 
conducted under PPERA 2000.72 This procedure is included in the Bill (Schedule 3 
Part 5, para 43, sub-paras 6 and 7). The Electoral Commission, in paragraph 45, is 
required to make pre-poll donation reports available as soon as practicable.  

The Bill provides for the donation reporting process during the referendum period. This 
requires reports to be submitted on a 4-weekly basis (Schedule 3, Part 5, para 43, 1 
and 2). This is consistent with donation reporting in SIRA 2013, but different from the 
length of reporting periods in the EU Referendum.73 Written evidence from Dr. 
Renwick notes that this requirement is not consistent with that contained in PPERA 
(Part IV, Chapter III) for donation reporting during general elections. This requires 
political party donations to be reported on a weekly basis, as opposed to the normal 
quarterly reporting cycle. The suggestion in the submission is that the reporting 
requirement in the Bill be changed to bring it into line with that for general elections.  

The Bill permits donations from outside of Scotland (Policy Memorandum paras 96-
97). This raises an important issue in checking permissibility of donations, which was 
also raised as an issue in Stage 1 scrutiny of SIRA 2013. The Committee then invited 
further consideration of the issue, but the difficulty remains.74 It is straightforward to 
ensure access to the Scottish local government registers and this is provided for in the 
Bill. The problem arises at the UK-level. How would designated participants access 
full UK registers to ensure permissibility of any donations? Written evidence suggests 
that the need to apply for the electoral register to 32 individual local authorities in 
Scotland, and just under 400 UK-wide, is problematic, potentially disadvantaging 
newly established campaign groups in particular.75 Is it therefore enough to say that 
UK registers can be accessed through ‘the normal public access routes’,76 or might 
access need to be negotiated with the UK government if there were significant levels 
of donations from rUK?  

The Commons DCMS Committee’s recent response to the UK government’s Online 
Harms white paper emphasised Electoral Commission evidence noting that anti-
money laundering legislation requiring checks over and above simple permissibility of 

                                                           

72 Electoral Commission (2014) Scottish Independence Referendum: Report on the Referendum held on 18th 
September 2014, Edinburgh: Electoral Commission. Electoral Commission (2017) The 2016 EU Referendum: 
Report on the Regulation of Campaigners at the Referendum on the UK’s Membership of the European Union 
held on the 23rd June 2016, London: Electoral Commission. 
73 Respectively 21, 28 and 12 days each, provided for in the Schedule of The European Union Referendum (Date 
of Referendum etc.) Regulations 2016. 
74 Referendum (Scotland) Bill Committee, 2013, p.37.   
75 From Prof. Fisher & also the Electoral Commission.  
76 Policy Memorandum, para 88. 
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donations is not a requirement on political parties.77 The Referendums (Scotland) Bill’s 
roots in previous referendums and electoral legislation mean that only a permissibility 
check using ‘all reasonable steps’ is required (Policy Memorandum, para 88). The 
suggestion from the Electoral Commission’s Director of Regulation, Louise Edwards, 
to DCMSC was that integrating money laundering requirements might be a 
straightforward idea which can be implemented into electoral law. If so, might this be 
included in the Referendums (Scotland) Bill in an attempt to aid transparency of 
referendum donations? Relatedly, the Commission’s written evidence also suggests 
important and what seem straightforward amendments regarding company donations.  

The Bill allows the Electoral Commission to dispose of documentation regarding 
campaign spending, donations and loans after two years (Schedule 2 Part 3, 26 (3), 
Part 5, 45 (3), Part 6, 63 (3)). Controversy over the EU referendum has shown that 
there can be questions about these issues for some time. The Bill permits retention of 
these records in the event of legal action, and for the period of that action. In the 
interests of transparency and confidence in electoral processes, should it permit the 
retention of at least electronic copies of such records beyond that two-year period?             

In summary, do such thresholds, both in spending and donations, potentially create 
loopholes, below which transparency might be evaded? Should these thresholds be 
reduced? Should all spending require to be receipted and reported, and recording of 
donations tightened further? Can the Bill improve its transparency measures on both 
donations and spending?   

Imprints 

There is always some controversy over the inclusion of imprints in election material. 
There is a requirement in the Bill to provide an imprint on all printed campaign material 
(Schedule 3, Part 4, para 28). Some imprints on campaign material in the 2016 EU 
Referendum were vanishingly small, and difficult to read. Consequently, the origin of 
the material was difficult to ascertain. PPERA 2000 contains provision under such 
circumstances for the Secretary of State, after consulting the Electoral Commission, 
to specify ‘the manner and form in which such details must be included in any such 
material’ in order to comply (Part VII, Chapter III, Para 126, Sub-paras 6 & 7). There 
is no such equivalent provision in the appropriate section (Schedule 3, Part 4, 28 sub-
para (1)) in the Referendums (Scotland) Bill, nor was there in SIRA 2013. In order to 
aid transparency, should such powers be provided for?        

Online Advertising  

A key concern in recent elections has been online targeting and campaigning the 
regulation of which is largely reserved.  A number of UK public bodies are looking at 
the issue. These include the Information Commissioner’s Office, DCMS Select 

                                                           

77 Digital, Media, Culture & Sport Committee (2019) The Online Harms White Paper: Twelfth Report of Session 
2017-19, London: House of Commons HC2431, p.4. 
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Committee, PACAC, the Electoral Commission, and, for the UK government, the 
Cabinet Office. DCMSC have called for urgent legislation to deal with the issues, albeit 
to little effect so far.   

Several proposals have been made to address these issues, although they are unlikely 
to be able to deal with, for example, some social media campaigns. Firstly, online 
imprints have effectively become a potential solution which the Electoral Commission, 
DCMS and Cabinet Office have all supported. Digital imprints are made provision for 
in the Bill (Schedule 3, Part 4, para 28), with the wording of the clause stating that 
‘’publish’ means make available to the public at large, or any section of the public, in 
whatever form and by whatever means’. This means that Scottish referendum law in 
this regard would currently be ahead of UK electoral law, with the UK government only 
saying it will bring forward proposals at some point later in 2019.78  

The Electoral Commission make a clear distinction in their written evidence about who 
should have to comply with the online imprint provision. This is that if people incur 
referendum expenses through their online activity, they should be required to include 
an imprint in their online material. This would help avoid including those only 
expressing personal opinions on referendum outcomes on their social media posts in 
the need to provide online imprints.79     

The DCMSC suggest the format of digital imprints should be ‘clear, persistent banners 
on all paid-for political adverts and videos, indicating the source and the advertiser’.80 
PACAC heard evidence in its current inquiry into electoral law that this should be of a 
reasonable, and readable size, and that this information should clearly be on the 
landing page of any online document/advertisement.81 The provision in the bill is 
based on that for printed publication and only indicates that if a single side document, 
the imprint should appear on its face, but if a longer document, on its first or last pages 
(Schedule 3, Part 4, para 28, (13)). This appears open to interpretation as does the 
definition of both print and publication, which just states ‘by whatever means’, thereby 
including but not explicitly mentioning online advertising. This could all be more clearly 
specified. The suggestion above in regard to creating provision to increase or alter the 
size of imprints, if adopted, might also be extended to include digital imprints. 

The Electoral Commission’s written evidence highlights a potential loophole in the Bill 
which might give digital platforms an excuse to avoid complying with the digital imprint 
requirement. They highlight the wording that non-printed material should include an 
imprint ‘unless it is not reasonably practicable’ to do so (Schedule 3, Part 4, para 28, 

                                                           

78 https://www.gov.uk/government/news/government-safeguards-uk-elections  
79 Electoral Commission, Written Evidence, p7. 
80 Digital, Media, Culture & Sport Committee (2019) Disinformation and ‘fake news’: Final Report: Eighth Report 
of Session 2017–19, London: House of Commons HC1791, p.60. 
81 Evidence from the current author. 
 

https://www.gov.uk/government/news/government-safeguards-uk-elections
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(7)). The suggestion is that this ‘not reasonably practicable’ exemption be removed, to 
make online material consistent with printed material.82         

Other proposals have included: the creation of a searchable repository of online 
advertisements, including the organisation behind it, source of funding, and who is 
being targeted; increased enforcement powers for the Electoral Commission, including 
increasing the fines it can impose from £20,000 to a share of turnover, for non-
compliance; and the creation of a category in political parties’ spending returns to the 
Electoral Commission.83 Most of these potential solutions are mentioned in the 
Electoral Commission’s written evidence to the Committee.      

Financial Memorandum 

Overall cost estimates for past electoral events are not necessarily good indicators on 
their own. Overall costs for electoral events have increased steadily for the last decade 
and more. Such costs have increased at a rate beyond inflation.84 This needs to be 
taken account of in future estimates, not simply base them on events which may be 
some years in the past.      

Overall spending is not the only indicator for the cost of electoral processes, nor is it 
necessarily indicative of value for money. International best practice is to also report 
or estimate spending/costs per elector, which enables a better comparison across 
electoral events, and across local authorities. The 2016 EU referendum cost £3.06 per 
elector across the UK, while the 2017 general election cost £3.05.85  

Two questions arise. Do the figures in the Financial Memorandum quoted for past 
referendums and electoral processes underestimate the potential cost of future 
referendums? And is best practice being followed in reporting estimates i.e. are other 
measures such as cost per elector potentially also helpful in indicating value for 
money. Should these be reported in any future estimates or referendum proposals? 

 

                                                           

82 Electoral Commission, written evidence, p.7. 
83 Digital, Media, Culture & Sport Committee (2019) Disinformation and ‘fake news’ 
84 Clark, A. 2019. 
85 IFES/UNDP (2005) Getting to the CORE: A Global Survey on the Cost of Registration and Elections, New York: 
UNDP. Clark, A. (2019). 
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Referendums (Scotland) Bill written submission from Professor Justin Fisher 

(Brunel University London)  

Executive Summary 

This evidence and the recommendations are based primarily upon findings derived 
from a study of permitted participants at the 2016 EU Referendum, carried out on 
behalf of the Electoral Commission.1 While that study was focussed on a UK-wide 
referendum, the findings and recommendations are relevant to the proposed 
Referendums (Scotland) Bill.  

Recommendation 1: Designation should take place at least a month before the 

commencement of the controlled campaign period.  

Recommendation 2: The spending limits for registered and non-registered 

participants should be reduced significantly to ensure that the designated campaigns 

are paramount in any referendum contest and that spending limits are meaningful.  

Recommendation 3: The deadline for registration as a permitted participant should 

take place much earlier, perhaps in advance of the controlled period.  

Recommendation 4: A nationally-held database of all those on the electoral register 

should be created to make the process of verification significantly easier for 

referendum campaigners.  

1. The Bill allows for Scottish Ministers to make regulations providing for
the holding of a referendum throughout Scotland. The regulations must
specify the date on which the referendum will be held and the referendum
period. What are your views on these regulation–making powers?

1.1 Clearer guidance is required on the necessary time period between
designation and the commencement of the controlled campaign period.

1.2 This is of particular relevance where there is competition between groups 
seeking designation. If there is insufficient time between designation and 
the commencement of the controlled campaign period, this can 
disadvantage groups, particularly if there is only competition on one side.  
This occurred in the 2016 referendum, where there was strong 
competition for designation on the Leave side, but none on the Remain 
side.   

1.3 In 2016, the designated Leave campaign experienced significant 
problems attracting donors until it was clear that the group would be 
designated. Equally, candidate participants (to be designated) could not 
risk engaging in preliminary activity such as printing or booking poster 
sites in advance of designation, as were they to be unsuccessful, this 

1 Fisher, J. and Rottweiler, B. (2016) Research among permitted participants at the EU referendum. Report 
produced for the Electoral Commission. August 2016 
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activity would have counted for a significant proportion of a non-
designated participant’s spending limit. For further details, see Fisher & 
Rottweiler, 2016:7  

1.4 To ensure that no side or groups are disadvantaged, it would be prudent 
to stipulate a minimum period of time between designation and the 
commencement of the referendum period.  

Recommendation 1: Designation should take place at least a month before the 
commencement of the controlled campaign period.  

2. What are your views on whether the Bill will ensure that campaigns in 
support of a referendum outcome are conducted in a fair and transparent 
manner? 

2.1 The bill does not go sufficiently far in helping to ensure that referendum 
campaigns are conducted in a fair and transparent manner.  

2.2 At present, there are varying spending limits for designated lead 
campaigns (£1,500,000); permitted participants (£150,000); non-
registered campaigns (£10,000)  and political parties (as a function of 
their share of the vote at the previous Scottish Parliamentary election).   

2.3 The spending limits of permitted participants (£150,000) and non-
registered campaigns (£10,000) present significant challenges in 
ensuring that campaign spending on each side of a referendum 
campaign is as equitable as possible. First, there is no limit on the 
number of participants who can apply to be registered, or and guarantee 
that they will be equally distributed amongst both sides in a referendum. 
Second, the limit of £10,000 for non-registered campaigns is identical to 
that in UK-wide referendums, despite the significant difference in the size 
of the electorate (the differential being recognized in the limit for 
designated campaigns). There is therefore a further risk of multiple 
nonregistered campaigns challenging the primacy of the designated 
ones. The experience of the 2016 referendum suggests that such 
concerns about nondesignated campaign spending are genuine.  

2.4 In the 2016 referendum, there were 123 registered campaigners, 
compared with 12 in the AV Referendum of 2011 and 42 in the Scottish 
Independence Referendum of 2014. Of these, fifteen registered 
participants spent in excess of £250,000, totalling £9,385,315 (Remain) 
and £4,744,534 (Leave), in addition to the expenditure of the two 
designated lead campaigners. 2  In total, nondesignated participants 

                                            
2  https://www.electoralcommission.org.uk/i-am-a/journalist/electoral-commission-media-centre/newsreleases-

donations/details-of-major-campaign-spending-during-eu-referendum-published-by-
electoralcommission Accessed 9th November 2017  

https://www.electoralcommission.org.uk/i-am-a/journalist/electoral-commission-media-centre/news-releases-donations/details-of-major-campaign-spending-during-eu-referendum-published-by-electoral-commission
https://www.electoralcommission.org.uk/i-am-a/journalist/electoral-commission-media-centre/news-releases-donations/details-of-major-campaign-spending-during-eu-referendum-published-by-electoral-commission
https://www.electoralcommission.org.uk/i-am-a/journalist/electoral-commission-media-centre/news-releases-donations/details-of-major-campaign-spending-during-eu-referendum-published-by-electoral-commission
https://www.electoralcommission.org.uk/i-am-a/journalist/electoral-commission-media-centre/news-releases-donations/details-of-major-campaign-spending-during-eu-referendum-published-by-electoral-commission
https://www.electoralcommission.org.uk/i-am-a/journalist/electoral-commission-media-centre/news-releases-donations/details-of-major-campaign-spending-during-eu-referendum-published-by-electoral-commission
https://www.electoralcommission.org.uk/i-am-a/journalist/electoral-commission-media-centre/news-releases-donations/details-of-major-campaign-spending-during-eu-referendum-published-by-electoral-commission


FCC/S5/19/RB/1 

 

spent £12,542,044 on the Remain side and £6,590,103 on the Leave 
side.3   

2.5 There was, additionally, no limit or effective deadline on the registration 
of campaigns. Thus, registered campaigns (including the designated 
lead) could have spent up to £31,000,000 on the Remain side and 
£21,500,000 on the Leave side.  

2.6 Such a situation raises potentially serious issues in respect of ensuring 
a level playing field in referendums. The permissibility of registered 
participants reflects the reasonable position that campaigners on one 
side or another may not share similar views. However, in a referendum 
with a binary choice, all campaigners on one side desire the same 
outcome – Yes or No, Remain or Leave etc. With the spending limits for 
registered participants being so high (at £150,000), and the limit for non-
registered campaigns being disproportionately high, it is arguable that 
the spending limits for the designated campaigns (at £1,500,000) are 
rendered effectively meaningless.   

2.7 For example, in the 2016 Referendum, the Remain side was able to 
spend a further £12.5 million in addition to designated campaign, while 
non-designated Leave campaigns effectively matched the spending of 
the designated Remain campaign in addition to the spend of the 
designated Leave campaign.   

2.8 Moreover, the lack of an upper limit on the number of registered 
participants means that in effect there could be a significantly uneven 
contest between the two sides. Had all registered and designated 
campaigns spent up to their limit, the Remain side would have been able 
to spend some £9,500,000 more than the Leave side. In addition, there 
are no restrictions on donations to multiple different campaigns on the 
same side, leading in effect to the potential for donor coordination.   

2.9 The spending limits for non-designated campaigns are analogous to 
restrictions on third-party campaigns in elections, where in 2017 
registered third parties were permitted to spend up to £465,300 in the 
United Kingdom. 4 This represented 2.4% of the maximum spend of a 
party contesting all 650 seats.   

  
2.10 At present, the limit for a non-designated registered campaigner in a 

referendum is 10% of that of the designated campaign. In addition, 
nonregistered campaigns can spend a disproportionately high sum of 
£10,000.  

                                            
3 Electoral Commission (2017) Report on the regulation of campaigners at the referendum on the UK’s membership 

of the European Union held on 23 June 2016 March 2017 pp. 15-16. Available at:   
https://www.electoralcommission.org.uk/__data/assets/pdf_file/0004/223267/Report-on-the-regulationof-
campaigners-at-the-EU-referendum.pdf  

4  Electoral Commission (2017) UK Parliamentary general election 2017: Non-party campaigners p. 11. This 
assumes there were separate campaigns in England, Scotland, Wales and Northern Ireland. If the 
campaign was simply UK-wide, the limit would be £390,000. See page 14  
https://www.electoralcommission.org.uk/__data/assets/pdf_file/0008/224954/UKPGE-2017-Non-
partycampaigner-election-specific.pdf  Accessed 13th November 2017  

https://www.electoralcommission.org.uk/__data/assets/pdf_file/0004/223267/Report-on-the-regulation-of-campaigners-at-the-EU-referendum.pdf
https://www.electoralcommission.org.uk/__data/assets/pdf_file/0004/223267/Report-on-the-regulation-of-campaigners-at-the-EU-referendum.pdf
https://www.electoralcommission.org.uk/__data/assets/pdf_file/0004/223267/Report-on-the-regulation-of-campaigners-at-the-EU-referendum.pdf
https://www.electoralcommission.org.uk/__data/assets/pdf_file/0004/223267/Report-on-the-regulation-of-campaigners-at-the-EU-referendum.pdf
https://www.electoralcommission.org.uk/__data/assets/pdf_file/0008/224954/UKPGE-2017-Non-party-campaigner-election-specific.pdf
https://www.electoralcommission.org.uk/__data/assets/pdf_file/0008/224954/UKPGE-2017-Non-party-campaigner-election-specific.pdf
https://www.electoralcommission.org.uk/__data/assets/pdf_file/0008/224954/UKPGE-2017-Non-party-campaigner-election-specific.pdf
https://www.electoralcommission.org.uk/__data/assets/pdf_file/0008/224954/UKPGE-2017-Non-party-campaigner-election-specific.pdf
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2.11 Consideration should therefore be given to significantly reducing the 

expenditure limits of both registered and non-registered participants. 
One possibility would be to apply the same principle in respect of 
registered third party campaigns to registered referendum participants. 
However, 2.4% of the designated campaign spending limit would 
arguably still be too high, since unlike third-parties in elections, non-
designated campaigners in referendums may explicitly and positively 
advocate the cause (Remain or Leave), whereas third parties cannot 
explicitly and positively endorse a party. That being so, a much more 
significant reduction would arguably be more appropriate. In addition, the 
spending limit for non-registered campaigns should also be significantly 
reduced. At UK level, the spending limit for non-registered campaigns 
represents 0.14% of the designated campaign limit. A similar ratio 
applied to Scottish referendums (based on a £1,500,000 limit for 
designated campaigns) would imply a spending limit for non-registered 
campaigns of around £2,143.  

  
2.12 Relatedly, the deadline for registering as a participant should be brought 

forward to much earlier in the controlled period, to prevent an 
unnecessary proliferation of registered groups. The current permissive 
approach permits campaigners on each side to register very late and 
thus affects both the spending capacity on each side and contributes to 
concerns about the possibilities of donor coordination. This becomes 
particularly pertinent as electronic campaigning becomes increasing 
prevalent, since this requires a far shorter lead time than more traditional 
campaign methods.  

  
2.13 A further concern is that the large number of registered participants leads 

to significant problems with the ‘Working Together’ rules. Participants in 
the 2016 referendum reported significant problems in understanding and 
implementing these rules (for further details, see: Fisher & Rottweiler, 
2016 14-21). The Bill proposes replicating the approach take in the 2014 
and 2016 referendums. However, the evidence from the 2016 
referendum is that the ‘Working Together’ rules do not work effectively.  

  
2.14 In sum, the rules on spending limits are not fit for purpose, and create 

the potential for significant inequality in referendum campaigns.  
  
Recommendation 2: The spending limits for registered and non-registered 
participants should be reduced significantly to ensure that the designated 
campaigns are paramount in any referendum contest and that spending limits 
are meaningful.  
  
Recommendation 3: The deadline for registration as a permitted participant 
should take place much earlier, perhaps in advance of the controlled period.  
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3. What are your views on the extent to which the provisions for franchise, 
conduct and campaigns within the Bill reflect lessons learned from 
previous referendums within Scotland and the UK?    

  
3.1 The bill does not take into account an important lesson learnt from the 

2016 referendum – specifically in respect of the supply of electoral 
registers for the purposes of compliance  

  
3.2 Permitted participants are legally obliged to verify the permissibility of 

donors (see paragraphs 89 and 89 of the Policy Memorandum). Where 
donors are individuals, they must be registered to vote in the United 
Kingdom. For referendum campaigns, this presents a significant 
problem, as electoral registers are collected and stored at local authority 
level, rather than there being a UK or Scotland-wide register  

  
3.3 A newly established campaign must contact each local authority to 

gather the data in order to assess permissibility. Local authorities may 
(and do) store these data in differing formats, presenting significant 
logistical challenges and costs to campaign groups. These costs are 
significantly lower for established campaign groups or political parties as 
they will already have these data in a format that makes compliance 
checking straightforward.  

  
3.4 In the 2016 campaign, new campaign groups experienced significant 

difficulty in the verification process as a result of electoral registration 
data being held in a range of formats at local authority level. For further 
details, see Fisher & Rottweiler, 2016:9-12  

  
3.5 Such a situation risks disadvantaging campaigns that are newly set up 

for a referendum, since electoral registers are devised and maintained 
for elections at local authority-level rather than national-level (Scotland 
or UK) referendums.  

  
Recommendation 4: A nationally-held database of all those on the electoral 
register should be created to make the process of verification significantly 
easier for referendum campaigners.  
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Research among permitted participants at the EU referendum  
  
Justin Fisher (Brunel University London) & Bettina Rottweiler (Brunel 

University London)  

  
August 25th 2016  
  

 
  
  
Introduction  

  
On 23rd June 2016 there was be a referendum to determine if the UK should 
remain in or leave the European Union. Campaigners at the referendum wishing 
to spend more than £10,000 were required to register with the Electoral 
Commission. Once registered as permitted participants, campaigners were 
required to comply with the rules on spending, donations and loans under the 
relevant legislation.   
  
From amongst registered campaigners, lead campaigners were designated. A 
designated lead campaigner is the lead campaign group for one side of the 
debate and it acts as lead group on behalf of those campaigning for that 
outcome. The Commission designated a lead campaigner for each outcome at 
the referendum based on the statutory test set out in the relevant legislation.  
  
The Electoral Commission has a statutory responsibility to report on the 
administration of elections and referendums. It commissions research to 
support the statutory function of election reporting and aims to provide an 
authoritative, accessible and independent record of the administration of 
elections and referendums. The research programme to evaluate the 
administration of the referendum includes a study of permitted participants at 
the EU referendum. Professor Justin Fisher from Brunel University London was 
commissioned as an independent evaluator to conduct this study and analyse 
feedback of those regulated by the Commission.  
  
The analysis of this feedback is intended to feed into the Commission’s reports 

on the administration of the referendum, complementing other studies that will 
also be conducted following the poll and are part of the Commission’s EU 

referendum research programme.  
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Executive Summary  

• The registration process was straightforward 
• The process of designation requires more verification 
• Designation should take place at least a month before the controlled 

campaign period 
• The benefits of designation are not always easily realisable 
• Locally-held data make verification of permissible donations and loans 

difficult in a national referendum 
• PEF Online is not favoured by participants, largely (but not exclusively) on 

the grounds of difficulty of use 
• Expenditure rules were straightforward in terms of compliance 
• There is widespread support for transparency 
• The large number of registered participants presented a significant 

challenge in respect of the enforceability of meaningful spending limits 
• The legislation and spending limits for permitted participants and 

nonregistered groups should be re-visited 
• Consideration should be given to an earlier deadline for registering as a 

participant 
• The Working Together rules were poorly understood 
• Guidance from the Electoral Commission was generally good 
• There was broad satisfaction with the administration of the referendum 
• The regulations favour those with prior electoral experience in respect of 

ease of compliance 
• In general, those groups that are routinely regulated were better able to 

comply with the regulations 
Methodology  

This report features two sets of data. First, the results of a questionnaire survey 
sent to all registered participants as supplied by the Commission (113) 
immediately after the referendum in June 2016. These comprised 58 groups 
registered on the Remain side and 55 registered as Leave campaigners. 
Questions were designed by the Electoral Commission and Professor Fisher. 
Data reported here are derived from the 48 valid responses received by 10th 
August 2016. These comprise of 18 Remain campaigners and 30 from the 
Leave side. Second, eight lengthy qualitative interviews were conducted with 
nine registered participants. The sample of participants was selected by the 
Electoral Commission and Professor Fisher and in addition to the two 
designated campaigns ( The In Campaign Ltd and Vote Leave Ltd), included a 
range of participants chosen on the basis of side supported, type of group, and 
size based on information reported in financial returns (Go Movement Ltd, 
Grassroots Out Ltd, We Are Europe, Trade Union and Socialist Coalition, 
Scientists for Europe Ltd, GMB, and Priscilla Nwikpo).5  

For each survey question, top line responses are detailed below (Tables 113). 
These are then disaggregated by three different characteristics of the 

                                            
5 The following were also approached for interview but did not respond: Leave.EU Group Ltd, Adecco (UK) Ltd, 

Clientearth, the National Union of Rail, Maritime and Transport Workers, WAGTV Ltd and the Social 
Market Foundation.   
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participants: Leave or Remain; Entity Type: Individual (16 cases, 10 
responses), Company (40 cases, 14 responses), Unincorporated Association 
(26 cases, 15 responses), Charitable Incorporated Organisation (3 cases, 1 
response), Trade Union (10 cases, 3 responses), Registered Political Party (17 
cases, 5 responses) Body Incorporated by Royal Charter (1 case, 0 responses); 
and Size. The last contains two categories: Small is defined as those groups 
who to date (August 2016) have reported less than £10,000 in donations (84 
cases, 35 responses), Medium/Large is defined as groups who have reported 
donations in excess of £10,000 (29 cases, 13 responses). These analyses can 
be found in Tables 1A, 2B etc. The small numbers make further disaggregation 
unwise. Indeed, for all groups, the patterns observed should be regarded only 
as being indicative on account of the number of responses. That being so, 
variations between groups are only discussed when patterns are particularly 
clear. We do not disaggregate responses to Tables 3 and 4, as these are 
multiple response questions, and the numbers would be far too small to produce 
meaningful analyses.  

Results  

The Registration Process  

The registration process was seen as being straightforward. Two thirds of 
respondents found it to be easy, with only 14% seeing the process as being 
difficult in any way (Table 1). There was marginal variation by participant type. 
Remain and Medium/Large groups were slightly more likely to find the process 
to be easy (Table 1A). One interviewee described the process as being easier 
than registering a new political party. This ease of registration is likely to have 
been aided by the fact that there was a high level of awareness of the need to 
register either before deciding to campaign or when respondents decided to 
campaign. Table 2 shows that fully 71% of respondents were aware of the need 
to register either before or when they decided to campaign. And, while some 
23% only became aware after they decided to campaign, this may be partly 
explained by the unusually high number of registered participants in this 
referendum – a point which was raised by one of the designated campaign 
groups, who argued that an earlier deadline should have applied for registration 
and that in general, there were too many registered participants.  It’s also worth 

noting that those groups for whom regulatory oversight is well established 
(charities, trade unions and parties) were all aware of the need to register once 
they decided to campaign (Table 2A). Indeed, this pattern between ‘regulated’ 

and ‘non-regulated’ groups is repeated in a number of areas. A further 

explanation in respect of the high level of awareness can be found in Table 3, 
which shows that most campaigners (92%) were already aware of the rules on 
campaign finance or were advised by those who had this knowledge.   
  
Table 4 summarises the principal reasons why campaigners registered. 
Respondents were most likely to indicate that their campaign spending would 
exceed the non-registered campaigner limit of £10,000, while significant 
proportions identified the positive campaigning aspects associated with 
registration – legitimacy (38%) and promotion (30%). Of interest is also the fact 
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that some 21% thought registration was a requirement to undertake any form 
of campaigning.  
  
Table 1. Ease of Registration  
How did you find the process for registering as a referendum campaigner?  %  
Very easy  35  
Fairly easy  31  
Neither easy nor difficult  19  
Fairly difficult  8  
Very difficult  6  
Don’t know  0  
  
Table 1A. Ease of Registration by Participant Type  

 

How did you find the process for registering as a referendum campaigner?   

%  Easy  Neither easy nor 
difficult  

Difficult  

Remain  72  17  11  
Leave  63  20  17  
Individual  60  20  20  
Company  64  14  21  
Unincorp. Assoc.  71  21  7  
Charitable Incorp. Org.  0  100  0  
Trade Union  67  0  33  
Regist. Political Party  80  20  0  
Small  63  20  17  
Medium/Large  77  15  8  
  
Table 2. Awareness of requirement to register  
When did you become aware of the requirement to register as a campaigner with 

the Electoral Commission? Please tick only the most important.  
%  

I/we was/were aware before deciding to campaign  48  
I/we became aware when I/we decided to start the campaign  23  
I/we became aware after we decided to campaign  23  
Don’t know  0  
Other  6  
  
Table 2A. Awareness of Requirement to Register by Participant Type  
When did you become aware of the requirement to register as a campaigner 

with the Electoral Commission? Please tick only the most important.  
 

%  I/we 
was/were 

aware 
before 

I/we became 
aware when I/we 
decided to start 
the campaign  

I/we became 
aware after we 
decided to 
campaign  

Other  
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deciding to 
campaign  

Remain  6  67  22  6  
Leave  7  37  23  33  
Individual  10  20  40  30  
Company  0  57  29  14  
Unincorp. Assoc.  0  36  21  43  
Charitable Incorp. Org.  100  0  0  0  
Trade Union  0  100  0  0  
Regist. Political Party  20  80  0  0  
Small  9  54  14  23  
Medium/Large  0  31  46  23  
  
Table 3. Means of becoming aware of the requirement to register  
How did you become aware of the requirement to register with the Electoral 

Commission? Please tick all that apply.  
%  

I/we already knew the rules on political and campaign finance  44  
I/we was/were advised by people who know the rules on political and campaign 
finance  

48  

The Electoral Commission contacted me/us directly  2  
Don’t know  0  
Other  8  
Note: Percentages will not add up to 100 as respondents could tick as many 
reasons as applied  
  
    
Table 4. Reasons for Registration  
Can you please tell us why you registered as a campaigner? From the list below, 

please list the THREE most important reasons.  
%  

I/we thought I had to in order to campaign  21  
  

I/we thought/knew our campaign would exceed the £10,000 threshold  67  

I/we wanted to apply for designation as lead campaigner  15  

I/we thought it would help promote our campaign  30  

I/we thought it would add legitimacy to our campaign  38  

I/we wanted to make use of benefits which came with being registered in respect 
of access to the electoral register  

17  

I/we wanted to make use of benefits which came with being registered in 
respect of appointing agents for the count  

13  
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I/we wanted to make use of benefits which came with being registered in respect 
of access to polling stations  

0  

I/we wanted to make use of benefits which came with being registered in respect 
of attendance at postal vote opening sessions  

2  

Other  17  

Note: Percentages will not add up to 100 as respondents listed up to three 
reasons for registration  
  
  
Designation  

The interviews with the larger participant groups revealed both strengths and 
weaknesses in respect of the designation process. The criteria applied to 
designation and the tests used were largely considered to be robust. However, 
there were some concerns expressed about how the process was conducted.   
  
Process  

First, it was suggested that the ‘paper only’ exercise could lead to inappropriate 

outcomes as there was no means of verifying the accuracy of all claims in the 
designation application. The proposal was made that as an additional stage in 
the process, applicants’ headquarters should be visited and the teams 

interviewed.   
  
Second, it was argued that the Commission’s decision-making - either 
intentionally or unintentionally – favoured the establishment group on the Leave 
side. Interestingly, this point was made by more than one interviewee and by 
participants on both sides (Remain and Leave).   
  
Third, there was criticism of the process of application. One large group that 
applied for designation argued that the online form was badly designed: “the 

way it’s designed, is almost done in Word, by the looks of things, and so when 

you put text into the box they provide you immediately start going on to 

continuous pages, and then the formatting goes bizarre.” Moreover, it was 
argued that there was also a lack of clarity in respect of the deadline for 
applications, such that there was confusion in respect of which day was the 
deadline.   
  
Fourth, both designated groups argued that there was a lack of clarity in respect 
of what was required in respect of content and the level of detail in the 
application, leading both to be unclear about what information was actually 
necessary. This lead to the suggestion - from both sides - that the application 
process was likely to favour those participants with previous experience.  
  
Timing  

A second area of concern related to the timing of the designation. Although the 
Commission brought designation forward to prior to the controlled campaign 
period, the competition for designation on the Leave side created significant 
problems in terms of attracting donors and commencing processes such a 
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printing. Thus, donors were less willing to contribute until they knew which 
group was officially designated and there was a significant risk in generating a 
data network, printing leaflets or booking poster sites before designation, as if 
unsuccessful, this would have accounted for a significant proportion of the 
spending limit of a non-designated participant. By way of contrast, where there 
was no contest for designation (as was the case on the Remain side), the group 
that was to be designated could engage in a significant level of pre-campaign 
preparations much earlier on. Of course, the timing of this, though mitigated by 
the process being brought forward by the Commission, was a function of the 
Government’s timetable, over which the Commission had no control. But, it 
does suggest that designation may need to take place even earlier in any future 
referendum.  
  
Overlap  

A third area of concern was the overlap of the campaign period with the various 
elections in May. This led to significant uncertainty in respect of putting out 
messages during the election campaigns, which might have fallen foul of 
election rules, meaning that one designated group could not respond to election 
campaigning by an anti-EU party.  
  
Benefits  

In terms of the benefits of designation, the experience was mixed. The 
existence of the mail out, broadcasts and grant was welcomed by both sides. 
However, some problems were experienced. First, and in part due to a lack of 
experience in organising campaigns, there were some concerns in respect of 
the mail out and the approach taken by the Royal Mail. Campaigns were not 
advised of specific Royal Mail requirements and as a result, one designated 
campaign incurred significant additional logistical costs. In any future 
referendum, it would seem sensible for there to be more clarity in respect of 
Royal Mail’s requirements.   
  
Secondly, the distribution of the grant in instalments created problems for the 
designated groups. Despite the guidance being very good, one side, for 
example, had to request bespoke receipts from its supplier to satisfy 
requirements for payment of the second instalment. They argued that as the 
designated campaign, they should receive the grant in one lump sum, since as 
a national campaign; it was guaranteed that the money would be spent.   
  
Thirdly, one designated campaigner felt that the asset recovery in respect of 
the grant was not sufficiently well highlighted, such that they had not anticipated 
having to have computers and the like recovered by the Electoral Commission 
after the referendum. The group accepted that this was in the Terms and 
Conditions, but questioned whether or not it had been flagged sufficiently well.  
  
Finally, designated participants found it extremely difficult to take advantage of 
the free use of public premises. This aspect was run by local authorities who 
were often unaware of their responsibilities, took too long to respond, or were 
only able to supply unsuitable rooms. As one designated group put it: “The 

reality is, you will have spent a good couple of days wrestling with whoever it is 



FCC/S5/19/RB/1 

Page | 8   

that pops out of the […] Community Centre in Stoke, or whatever it is, who will 

have gone through a sort of like, ‘I'm afraid we don't take political events,’ or, 

‘I'm terribly sorry, I only work Tuesday and Wednesday afternoons, and it's 

going to take me a week and a half to get back to you to tell you whether we've 

got availability.’” This would suggest that as with some other aspects of the 
legislation, the rules governing elections, which generally work well, do not 
always translate easily to referendums.   
  
Overall, opinion was divided in respect of whether it would be preferable to 
receive the grant as it is or more in terms of in-kind benefits. One group argued 
that the grant constituted a small proportion of their expenditure, so the issue 
was not important; the other argued that the cash was very important due to 
designation occurring only just before the campaign period.  
  
Donations and Loans  

The ease with which campaigners were able to comply with rules on donations 
and loans was mixed. Certainly, the experience of using PEF Online was often 
far from positive. Thus, while 61% of respondents used PEF Online for some 
or all of their returns, fully 38% did not and 36% found it difficult to use (Tables 
5 and 6). Leave campaigns were less likely to use PEF Online than Remain 
campaigns (Table 5A) and were also more likely to find it difficult to use. 
Similarly political parties were amongst the entities least likely to use PEF 
online, and of those who did use it, none found it ‘Easy’ (Table 6E).  Amongst 

interviewees there was significant dissatisfaction. One said they simply did not 
have the time to learn how to use the system, while two others were particularly 
critical: typical descriptions were that it appeared like it was “designed in 1998” 
and that it felt like “it’s written for a compliance officer who’s been in post for 

twenty years at one of the political parties.” As a general point, the system was 
far better understood by those with previous experience of campaigning, while 
those who have not previously been involved in election or referendum 
campaigns found it most challenging.   
  
There was also variation in respect of reporting more generally. 45% of 
respondents found recording and reporting of donations to be easy, and 61% 
also found meeting the pre-poll reporting deadlines to be straightforward (Table 
6), though two large campaign groups (one of which was designated) argued 
that pre-poll reporting was a significant distraction from campaigning, and that 
in temporary organisations like campaign groups, was difficult to accomplish. In 
general, the ‘regulated’ groups (trade unions, charities and registered political 

parties) experienced least difficulty (Tables 6A & 6B).   
  
However, a significant proportion (22%) experienced difficulties with verification 
of the permissibility of donors or lenders (Table 6) – particularly Individuals, 
Companies and Medium/Large campaigners (Table 6C). This last point was a 
significant problem for large and small campaigns alike in the interviews. 
Serious concerns were raised in respect of the participants’ ability to acquire 

the appropriate data from local authorities to verify the permissibility of 
donations. Local authorities store the data in a variety of formats and are not 
always equally helpful. Thus, whereas political parties will have large data sets 
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built up over time to partially deal with such issues, referendum participants had 
no such advantage. What is very clear from the responses is that for verification 
purposes, consideration should be given to creating a nationally held database 
of all those on the electoral register.  
  
Two other issues were raised in the interviews. First, there were some additional 
problems in verifying the permissibility of corporate donors from Gibraltar as the 
forms of companies differed compared with those in the United Kingdom. 
Secondly, concern was raised in respect of the Commission’s ruling on the use 

of campaign staff charge cards. One campaigner alleged that the Commission 
had deemed that these arrangements constituted loans from the bank, despite 
the fact that the credit terms were actually shorter than for many suppliers. The 
bank concerned was apparently most unhappy to be classified as a political 
loaner, when the arrangement had been made on a commercial basis.   
  
  
Table 5. Use of PEF Online  
Did you submit any returns online (via PEF 

online)?  
%  

Yes – all     
46  

Yes – some  15  
No   38  
Don’t know     2  
  
    
Table 5A. Use of PEF Online by Participant Type  
Did you submit any returns online (via PEF online)?    

%  Yes - all  Yes - some  No  

Remain  56  17  28  
Leave  41  14  45  
Individual  60  20  20  
Company  43  7  50  
Unincorp. Assoc.  31  31  39  
Charitable Incorp. Org.  100  0  0  
Trade Union  67  0  33  
Regist. Political Party  40  0  60  
Small  46  17  37  
Medium/Large  50  8  42  
Table 6. Ease of compliance with rules on donations and loans  

As you will be aware, campaigners are required to record and report certain donations 

and loans. How easy or difficult would you say it was to comply with the rules when doing 

the following:  
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%  Very easy  Fairly  Neither  Fairly  Very 
 Don’t easy  easy nor  difficult 
 difficult  know/ difficult  Didn’t 

have to  
Recording and reporting 
donations  

17  28  26  6  6  17  

Recording and reporting 
loans  

9  21  17  9  4  40  

Verifying the 
permissibility of 
donors/lenders  

11  17  20  22  0  30  

Meeting the four pre-poll 
reporting deadlines  

25  36  14  16  5  5  

Using PEF Online to 
submit returns  

15  15  13  18  18  21  

 

Table 6A. Ease of Compliance with Rules on Donations and Loans by 
Participant Type  
Recording and reporting 

donations  
    

%  Easy  Neither easy 
nor difficult  

Difficult  Don’t 

know/I 
didn’t have 

to  
Remain  50  22  0  28  
Leave  41  28  21  10  
Individual  33  11  33  22  
Company  36  43  14  7  
Unincorp. Assoc.  64  14  7  14  
Charitable Incorp. Org.  0  100  0  0  
Trade Union  67  0  0  33  
Regist. Political Party  20  40  0  40  
Small  38  29  9  24  
Medium/Large  62  15  23  0  
Table 6B. Ease of Compliance with Rules on Donations and Loans by 
Participant Type  
Recording and reporting loans  

%  Easy  Neither easy nor  Difficult difficult  

Remain  39  17  6  
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Leave  24  17  17  
Individual  11  22  33  
Company  36  14  14  
Unincorp. Assoc.  29  14  7  
Charitable Incorp. Org.  0  100  0  
Trade Union  67  0  0  
Regist. Political Party  20  20  0  
Small  24  24  9  
Medium/Large  46  0  23  
  
Table 6C. Ease of Compliance with Rules on Donations and Loans by Participant Type  
Verifying the permissibility of donors/lenders  

%  Easy  Neither easy nor difficult  Difficult  

Remain  28  22  17  
Leave  29  18  25  
Individual  13  13  25  
Company  21  14  50  
Unincorp. Assoc.  36  29  7  
Charitable Incorp. Org.  0  100  0  
Trade Union  67  0  0  
Regist. Political Party  20  20  0  
Small  30  27  6  
Medium/Large  23  0  62  
  
Table 6D. Ease of Compliance with Rules on Donations and Loans by 
Participant Type  
Meeting the four pre-poll reporting deadlines (NOT APPLICABLE FOR POLITICAL 

PARTIES)  
%  Easy  Neither easy 

nor difficult  
Difficult  Don’t 

know/I 
didn’t have 

to  
Remain  75  6  19  0  
Leave  54  18  21  7  
Individual  44  11  44  0  
Company  79  14  7  0  
Unincorp. Assoc.  62  8  31  0  
Charitable Incorp. Org.  0  100  0  0  
Trade Union  100  0  0  0  
Regist. Political Party  0  33  0  67  
Small  53  16  25  6  
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Medium/Large  83  8  8  0  
  
    
Table 6E. Ease of Compliance with Rules on Donations and Loans by 
Participant Type  
Using PEF Online to submit returns (PLEASE ONLY ANSWER IF YOU HAVE USED 

PEF ONLINE)  
%  Easy  Neither easy 

nor difficult  
Difficult  Don’t 

know/I 
didn’t have 

to  
Remain  44  13  25  19  
Leave  22  13  44  22  
Individual  44  0  44  11  
Company  25  17  33  25  
Unincorp. Assoc.  18  9  46  27  
Charitable Incorp. Org.  0  100  0  0  
Trade Union  100  0  0  0  
Regist. Political Party  0  33  33  33  
Small  33  15  41  11  
Medium/Large  25  8  25  42  
  
  
Expenditure  

Compliance with reporting rules on expenditure did not cause major difficulties 
overall. Only 17% found it difficult to record the necessary information and 15% 
experienced some difficulty with the provision of supporting evidence such as 
receipts in excess of £200. Similarly, only a tiny proportion (6%) experienced 
difficulty in meeting the expenditure deadlines (Table 7), though Leave 
participants found it marginally more difficult than Remain campaigners (Table 
7C).  
  
However, interviews with the larger campaign groups revealed some difficulties 
not captured by the survey. Firstly, there were concerns in respect of the rules 
on capital assets. The comparison was made with political parties, who will 
already have assets like computers, meaning that significant expenditure 
counts against the spending limit, which would not be the case for a party.   
  
Secondly, it was considered odd that while political parties would have to charge 
staff costs to their campaign expenditure, the same was not true for referendum 
campaigners. This presented a significant issue for campaigners because the 
temporary nature of the referendum campaign (a participant group ceases to 
exist after the poll, unlike a party) meant that it could be difficult to attract staff, 
but easier to attract contractors (whose costs would count against the 
expenditure limit). This forced campaigners to try and put contractors on the 
payroll.   
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Thirdly, one designated group argued that staff campaign costs should be 
estimated using a sample rather than being required to record every receipt. 
The effect of having to account for every receipt (rather than sampling) meant 
that there were some additional ‘close down’ costs, which could have been 

avoided.   
  
A final point was the observation by different campaign groups that the 
legislation does not adequately reflect the nature of more modern campaigning 
– especially digital campaigning. For all that, the general view was that 
Commission staff were very helpful, making it much easier to comply than would 
otherwise have been the case.  
  
Table 7. Ease of compliance with rules on expenditure  

Campaigners are also required to record and report expenditure for the referendum 

campaign via a campaign expenditure return. How easy or difficult was it/ is it likely to be 

to comply with the rules with regards to the following:  
%  Very  Fairly  Neither  Fairly  Very  Don’t easy 

 easy  easy nor  difficult  difficult  know/ 
difficult  Didn’t have to  

Recording the necessary  
information    

15  21  28  17  0  19  

Providing receipts and 
name/address of suppliers for 
spending over £200  

9  28  28  13  2  21  

Meeting the deadline for 
reporting campaign 
expenditure  

19  30  23  6  0  21  

 
  
Table 7A. Ease of Compliance with rules on Expenditure by Participant Type  
Recording the necessary information     

%  Easy  Neither easy 
nor difficult  

Difficult  Don’t 

know/I 
didn’t have 

to  
Remain  44  28  17  11  
Leave  31  28  17  24  
Individual  33  33  22  11  
Company  29  14  29  29  
Unincorp. Assoc.  43  36  7  14  
Charitable Incorp. Org.  0  100  0  0  
Trade Union  67  0  33  0  
Regist. Political Party  20  40  0  40  
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Small  38  29  12  21  
Medium/Large  31  23  31  15  
  
Table 7B. Ease of Compliance 
with rule 

s on 
Expen 

diture by Participant 
Ty pe  

 

Providing receipts and name/address of suppliers for spending over £200   

%  Easy  Neither easy 
nor difficult  

Difficult  Don’t 

know/I 
didn’t have 

to  
Remain  39  28  17  17  
Leave  35  28  14  24  
Individual  33  33  11  22  
Company  29  14  36  21  
Unincorp. Assoc.  43  36  0  21  
Charitable Incorp. Org.  0  100  0  0  
Trade Union  67  0  33  0  
Regist. Political Party  20  40  0  40  
Small  32  29  12  27  
Medium/Large  46  23  23  8  
  
Table 7C. Ease of Compliance with rules on Expenditure by Participant Type  
Meeting the deadline for reporting campaign expenditure    

%  Easy  Neither easy 
nor difficult  

Difficult  Don’t 

know/I 
didn’t have 

to  
Remain  61  22  0  17  
Leave  41  24  10  24  
Individual  33  33  11  22  
Company  57  14  7  21  
Unincorp. Assoc.  43  29  7  21  
Charitable Incorp. Org.  0  100  0  0  
Trade Union  100  0  0  0  
Regist. Political Party  40  20  0  40  
Small  41  24  9  27  
Medium/Large  70  23  0  8  
  
  
Attitudes towards rules on donations, loans and campaign expenditure 

Generally speaking, there was support for the reporting rules in respect of 
donations, loans and expenditure. Although some significant minorities felt that 
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the requirements to declare donations and loans (20%) and expenditure (24%) 
were too onerous (particularly Leave campaigners – Tables 8A and 8B), 
significant majorities (80%) were of the view that such rules were necessary for 
transparency (Table 8). This view was not, however shared by one designated 
campaigner who argued that the rules were “…ridiculous. I think they’re ill 

thought-through, non-purposive, contradictory. [And] ‘…written by people who 

have never campaigned.”  
  
However, there was significant disquiet in respect of whether the rules on 
campaign spending had ensured a fair campaign. Fully 42% were of the view 
that they had not (Table 8) – a view shared in particular by Leave and 
Medium/Large participants (Table 8E). The qualitative interviews highlighted 
some clear concerns with existing rules. In part, this related to the booklet Why 

the Government believes that voting to remain in the European Union is the 

best decision for the UK, which was distributed just before the controlled 
campaign period. While some campaigners thought it reasonable for 
Government to take a position, there was concern on both sides about the 
booklet, and was described variously as “propaganda”, “almost an abuse” and 
“outrageous”. Critics were clear that they felt the Electoral Commission should 
have stopped the booklet’s distribution, though one vocal critic said there would 

have been less of an objection had the booklet been distributed some months 
before the campaign.  
  
Interviews were also asked about the appropriateness of spending limits of 
various types of participant. While some campaigners deemed them to be 
appropriate, the largest campaign groups (both designated and nondesignated) 
saw the limits for designated groups as being far too low and unrealistic given 
the demands of modern campaigning. They pointed out that the limits were low 
relative to the Scottish referendum on independence and political parties’ 

national campaign spending limits. They argued that parties have considerable 
sunken resources, such as databases, whereas referendum campaigns must 
develop these from scratch, costing a great deal of money, which counted 
against their spending limit – especially if designation took place close to the 
controlled period. One participant argued that the low limit for designated 
campaigns should be raised significantly, but that staff costs should be included 
as an expense. Relatedly, another interviewee questioned why political parties 
were able to spend money in the referendum campaign at all, arguing that if 
they wanted to participate, they should do so as part of one of the designated 
campaigns.  
  
The most serious concern related to the spending limits of non-designated 
participant. One designated group argued that the large number of 
nondesignated participants rendered the spending limits to be “meaningless”. 
The proliferation of registered participants meant that donors could give to 
multiple different organisations on the same side meaning that in effect that 
there was donor coordination. The view was that this was unwelcome and that 
the legislation should either prohibit multiple donations or that the Commission 
should have the power to investigate such ‘coordination’. Indeed, there was a 

claim that two large groups had each tried to register “…something like 15 or 
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17 different organisations during the course of the campaign, all of which to try 

and build the number of £700,000 limits that they had, so that they could spend.”   
  
A further criticism was made in respect of the spending limits for nonregistered 
campaigners. The claim was that digital campaigning had lowered costs 
considerably and so the spending limit of £10,000 could quite easily hide 
significant levels of online, but non-transparent, campaigning activity. The 
suggestion was therefore made that the limit for non-registered campaigners 
should be reduced to as low as £1,000. In sum, what was very clear from the 
interviews was that the spending limits set out in the legislation for non-
designated groups had not anticipated either the number of participants in this 
referendum or developments in digital communications. As a consequence, 
there is a case to be made to re-examine the spending limits of non-designated 
and non-registered participants.  
  
  
    
Table 8. Attitudes towards rules on donations, loans and campaign 
expenditure  

To what extent do you agree or disagree with the following statements about the rules on 

donations and loans for campaigners at the referendum?  
%  Strongly 

agree  
Tend to 

agree  
Neither 

agree 
nor 
disagree  

Tend to 
disagree  

Strongly 
disagree  

Don’t 

know  

The existing requirements on donations  9  11  31  33  11 
 4  

and loans are too onerous for an  

organisation like mine  

The existing requirements on campaign  11  13  29  33 
 9  4  

expenditure are too onerous for an  

organisation like mine  

Generally speaking, rules on donations  49  31  13  4 
 0  2  

and loans are necessary to ensure  

transparency  

Generally speaking, rules on campaign  47  33  13  2 
 2  2  

expenditure are necessary to ensure  

transparency  
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The rules and limits on campaign  13  18  18  11  31 
 9  

spending ensured a fair campaign  

 
  
Table 8A. Attitudes towards rules on Donations, Loans and Campaign 
Expenditures by Participant Type  
The existing requirements on donations and loans are too onerous for an 

organisation like mine  
%  Agree  Neither agree nor 

disagree  
Disagree  

Remain  7  27  67  
Leave  29  36  36  
Individual  25  38  38  
Company  14  21  64  
Unincorp. Assoc.  31  23  46  
Charitable Incorp. Org.  0  100  0  
Trade Union  50  0  50  
Regist. Political Party  0  100  0  
Small  17  37  47  
Medium/Large  31  23  46  
  
    
Table 8B. Attitudes towards rules on Donations, Loans and Campaign 
Expenditures by Participant Type  
The existing requirements on campaign expenditure are too onerous for an 

organisation like mine  
%  Agree  Neither agree nor 

disagree  
Disagree  

Remain  13  25  63  
Leave  33  33  33  
Individual  25  38  38  
Company  31  8  62  
Unincorp. Assoc.  23  39  39  
Charitable Incorp. Org.  0  100  0  
Trade Union  33  0  67  
Regist. Political Party  25  75  0  
Small  23  36  42  
Medium/Large  33  17  50  
  
Table 8C. Attitudes towards rules on 
Donati Participant Type  

ons, Loans 
an 

d Campaign Expenditures 
by  

 

Generally speaking, rules on 

donations and l 
oans are 

nec 
essary to ensure 

transparency  
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%  Agree  Neither agree nor 
disagree  

Disagree  

Remain  94  6  0  
Leave  75  18  7  
Individual  63  25  13  
Company  100  0  0  
Unincorp. Assoc.  77  23  0  
Charitable Incorp. Org.  0  100  0  
Trade Union  100  0  0  
Regist. Political Party  75  0  25  
Small  84  13  3  
Medium/Large  77  15  8  
  
Table 8D. Attitudes towards rules on 
Donati Participant Type  

ons, Loans 
an 

d Campaign Expenditures 
by  

 

Generally speaking, rules on 

campaign expe 
nditure are 

ne 
cessary to ensure 

transparency  
 

%  Agree  Neither agree nor 
disagree  

Disagree  

Remain  88  13  0  
Leave  79  14  7  
Individual  50  38  13  
Company  93  0  7  
Unincorp. Assoc.  85  15  0  
Charitable Incorp. Org.  0  100  0  
Trade Union  100  0  0  
Regist. Political Party  100  0  0  
Small  87  13  0  
Medium/Large  69  15  15  
  
    
Table 8E. Attitudes towards rules on Donations, Loans and Campaign 
Expenditures by Participant Type  
The rules and  limits on campaign spending ensured a fair campaign   

%  Agree  Neither agree nor 
disagree  

Disagree  

Remain  57  7  36  
Leave  22  26  52  
Individual  43  29  29  
Company  14  29  57  
Unincorp. Assoc.  42  17  42  
Charitable Incorp. Org.  0  0  100  
Trade Union  100  0  0  
Regist. Political Party  0  0  100  
Small  46  21  32  
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Medium/Large  8  15  77  
  
  
Working Together  

The Working Together rules proved to be the most challenging for participants. 
Relatively few campaigners worked together formally with others and significant 
proportions decided not to work together after initially considering the option. 
This latter point applied to 42% of participants who considered working with the 
designated campaigner, most notably amongst Remain and Small campaign 
groups (Tables 9 and 9A). Overall, 79% did not work with the lead campaigner 
and 72% did not work with other campaigners (Table 9). Leave campaigners, 
Medium/Large groups and Registered Political Parties were notably less likely 
to work with other non-designated campaigners (Table 9B).  
  
This reluctance to working together is partly explained by the perceived 
complexity of the rules. Fully 56% found the rules difficult to understand while 
only 16% found the rules to be easy (Table 10). Particular difficulties were noted 
on the Leave side (Table 10A). Equally, only 19% found it straightforward to 
comply with the rules (Table 10). One interviewee said the rules were only easy 
to understand once the Electoral Commission had offered its interpretation.  
  
The interviews with campaigners confirmed the difficulties with the regulations, 
with participants arguing that the Working Together rules effectively blocked 
official coordination as they presented too much of a risk in respect of 
compliance. For example, one designated group said: “We ended up having to 

send our Legal Director along to each meeting to make sure that, and report 

back to the responsible person, that there was no coordination happening.” 
They also argued that it was illogical that where a designated campaign worked 
with another group, then 100% of the costs counted against their expenditure 
limit, while if two non-designated campaign worked together, the costs were 
split 50:50. Moreover, in compliance terms, there was a concern from a 
designated group that they would not know if a nondesignated group had 
claimed to have worked with them until after the nondesignated group had 
submitted its return.   
  
In sum, the rules were very challenging for designated participants in particular, 
as it was very difficult for them to control the activities of other groups. In effect, 
the complexity of the rules and the uncertainty about compliance meant that 
formal coordination was minimized and actively discouraged. This issue would 
appear to be related to the concerns over spending limits, and may be a function 
of the large number of permitted participants. Suffice to say, the rules, though 
well intentioned, would appear to be creating some unintended consequences 
as well as unforeseen behaviour. For example, one interviewee suggested that 
there was coordination amongst Leave campaigns through the use by more 
than one participant of a company that managed fundraising, designed the 
campaign websites and provided strategic campaign advice. The company 
concerned was not, apparently, itself a registered participant.  
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Table 9. Propensity to work with other campaigns  
Did you explore the possibility of working with a designated campaigner or other 

registered campaigners?  
%  Yes and we  Yes and we  Yes but we  No  

conducted   conducted  didn’t work 

most  some  together in the activities 
 activities  end  

 together  together  
Working with designated  5  16  42  37  

campaigner  

Working with other non- 0  29  23  49  

designated campaigners  

 
  
Table 9A. Propensity to Work with Other Campaigns by Participant Type  
Working with designated campaigner (NOT APPLICABLE FOR DESIGNATED 

CAMPAIGNERS)  
 

%  Yes and we 
conducted most 
activities together  

Yes and we 
conducted 

some 
activities 
together  

Yes but we 
didn’t work 

together in the 
end  

no  

Remain  0  7  57  36  
Leave  8  21  33  38  
Individual  29  14  0  57  
Company  0  17  50  33  
Unincorp. Assoc.  0  27  46  27  
Charitable Incorp. 
Org.  

0  0  100  0  

Trade Union  0  0  67  33  
Regist. Political Party  0  0  33  67  
Small  7  14  48  31  
Medium/Large  0  22  22  56  
  
    
Table 9B. Propensity to Work with Other Campaigns by Participant Type  
Working with other non-designated campaigners    

%  Yes and we 
conducted most 
activities together  

Yes and we 
conducted 

some 
activities 
together  

Yes but we 
didn’t work 

together in the 
end  

no  
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Remain  0  40  27  33  
Leave  0  20  20  60  
Individual  0  20  20  60  
Company  0  29  29  43  
Unincorp. Assoc.  0  30  20  50  
Charitable Incorp. 
Org.  

0  0  100  0  

Trade Union  0  33  0  67  
Regist. Political Party  0  0  0  100  
Small  0  33  29  38  
Medium/Large  0  18  9  72  
  
Table 10. Attitudes towards the Working Together rules  

To what extent do you agree or disagree with the statements below about the 

‘Working together rules’?  
%  Strongly Tend to Neither Tend to Strongly Don’t agree agree 

agree nor disagree disagree know  
disagree  

It was easy to  3  13  9  28  28  19  

understand  

when “working  

together”  

rules covered me  

It was straightforward,  3  16  19  22  22  19  

in order to comply with  

regulations, to manage  

the financial side of the  

campaign  

 
  
Table 10A. Attitudes towards the Working Together Rules by Participant Type  
It was easy to understand when “working together” rules 

covered me  
  

%  Agree  Neither agree 
nor disagree  

Disagree  Don't 
know  

Remain  33  7  47  13  
Leave  0  12  65  24  
Individual  20  40  20  20  
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Company  8  0  75  17  
Unincorp. Assoc.  11  11  56  22  
Charitable Incorp. Org.  0  0  100  0  
Trade Union  50  0  50  0  
Regist. Political Party  0  0  50  50  
Small  17  13  54  17  
Medium/Large  13  0  63  25  
  
    
Table 10B. Attitudes towards the Working Together Rules by Participant Type  
It was straightforward, in order to comply with regulations, to manage the financial 

side of the campaign  
%  Agree  Neither agree 

nor disagree  
Disagree  Don't 

know  
Remain  29  14  43  14  
Leave  11  22  44  22  
Individual  33  50  0  17  
Company  8  17  59  17  
Unincorp. Assoc.  13  13  50  25  
Charitable Incorp. Org.  0  0  100  0  
Trade Union  50  0  50  0  
Regist. Political Party  0  0  50  50  
Small  21  21  42  17  
Medium/Large  13  13  50  25  
  
  
Guidance  

Overall, there was clear satisfaction with most aspects of the guidance supplied 
by the Electoral Commission. Some 59% found the guidance documents to be 
useful (though 22% did not), 63% found the regular campaign updates to be 
useful and 69% found the direct advice from Commission staff to be clear and 
helpful (Table 11). There was some variation by participant type, however. 
Leave campaigners were less likely to find the Electoral Commission guidance, 
the regular campaign updates, or the direct advice from Commission staff to be 
useful (Tables 11A, 11D & 11E).  
  
Guidance was seen as being useful across all three areas (Registration and 
Designation; Spending, and Donations & Loans), but reflecting the difficulty that 
respondents experienced with the Working Together rules, the guidance on 
spending was regarded as being least helpful. Thus, while 80% found the 
registration and designation guidance materials to be useful, this was only true 
of 68% in respect of the materials on spending (Table 12).  There was some 
variation by participant type. Leave campaigners and Medium/Large groups 
were less likely to find the materials on spending, and donations and loans to 
be helpful (Tables 12B & 12C). Of note is also the variation between more 
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routinely regulated groups (charities, trade unions and political parties) and 
other entities. The former were much more likely to find Electoral Commission 
guidance useful in all three areas (Tables 12A, 12B & 12C – see also Table 
11A).   
  
Overall, these positive points in respect of the Electoral Commission were 
echoed by interviewees, who praised both the comprehensiveness of the 
guidance and the quality of advice provided when sought. One interviewee said: 
“I think if it hadn’t been for the Electoral Commission being as helpful as they 

were, we would have struggled awfully” and pointing out that it was very helpful 
to be able to show drafts of returns to the Commission before actually 
submitting them. Moreover, once established, the designated campaigns were 
positive about the single point of contact in the Commission.   
  
There were, however still some concerns in respect of guidance. A large 
minority (28%) did not regard the guidance as being published in good time and 
there were significant concerns in respect of the ease of navigation of the 
Commission’s website. Fully 48% found it difficult to navigate compared with 

only 28% who found it easy (Table 11), a point repeatedly reflected in the 
interviews. One said: “It shouldn’t be that to get to designation guidance you 

have to open a PDF, and in that PDF there’s a link to another PDF, and in that 

PDF there’s a link to the guidance. I mean, I could never find the guidance; I 

always had to go back to emails and find the guidance where I’d been sent it, 

rather than trying to find it quickly on the internet.” Again, negative attitudes 
were more likely to be voiced by Leave campaigners (Tables 11B & 11C).   
  
Interviewees also expressed frustration at the time it took the Commission to 
appoint a contact person and the length of time taken to respond to queries. 
These, it was argued, should be dealt with within a maximum of 48 hours. 
Indeed, some of the advice also attracted criticism, with the suggestion from 
more than one participant that Commission was defensive, avoided being 
definitive, and was primarily concerned with ‘avoiding blame’. Interviewees – 
particularly those without experience in campaigns – would have preferred 
definitive responses, with less scope for interpretation.  
  
  
Table 11. Attitudes towards Electoral Commission guidance  

To what extent do you agree or disagree with the following statements about the Electoral 

Commission guidance?  
%  Strongly  Tend to  Neither  Tend to  Strongly  
 agree  agree  agree  disagree  disagree  

nor disagree  
The guidance documents were 
useful  

22  37  20  20  2  

The website was easy to 
navigate to find the 
guidance documents I 
needed  

8  20  25  30  18  
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The guidance was 
published in sufficient 
time to prepare for the 
referendum  

18  28  26  13  15  

  
The regular campaign updates  
(newsletters) were useful  

  
14  

  
49  

  
30  

  
5  

  
3  

  
Direct advice or guidance 
via telephone or email was 
clear and helpful  

  
43  

  
26  

  
14  

  
9  

  
9  

 
  
    
Table 11A. Attitudes towards Electoral Commission Guidance by Participant 
Type  
The guidance documents were useful   

%  Agree  Neither agree nor disagree  Disagree  

Remain  75  13  13  
Leave  48  24  28  
Individual  33  44  22  
Company  71  0  29  
Unincorp. Assoc.  60  10  30  
Charitable Incorp. Org.  0  100  0  
Trade Union  100  0  0  
Regist. Political Party  33  67  0  
Small  60  27  13  
Medium/Large  55  0  46  
  
Table 11B. Attitudes towards Electoral Commission Guidance by 
Participant Type  

 

The website was easy to navigate to find the guidance documents I needed   

%  Agree  Neither agree nor 
disagree  

Disagree  

Remain  31  31  38  
Leave  25  21  54  
Individual  13  25  63  
Company  21  14  64  
Unincorp. Assoc.  30  40  30  
Charitable Incorp. Org.  0  0  100  
Trade Union  67  0  33  
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Regist. Political Party  33  67  0  
Small  28  31  41  
Medium/Large  27  9  64  
  
Table 11C. Attitudes towards 
Electoral Com 

mission 
Guida nce by Participant Type  

 

The guidance was published in sufficient time to 

prepare f 
or the referendum   

%  Agree  Neither agree nor 
disagree  

Disagree  

Remain  56  25  19  
Leave  39  26  35  
Individual  25  38  38  
Company  43  29  29  
Unincorp. Assoc.  44  22  33  
Charitable Incorp. Org.  0  0  100  
Trade Union  100  0  0  
Regist. Political Party  67  33  0  
Small  52  28  21  
Medium/Large  30  20  50  
  
    
Table 11D. Attitudes towards Electoral Commission Guidance by Participant 
Type  
The regular campaign updates (newsletters) were useful   

%  Agree  Neither agree nor 
disagree  

Disagree  

Remain  81  19  0  
Leave  48  38  14  
Individual  25  63  13  
Company  79  14  7  
Unincorp. Assoc.  43  43  14  
Charitable Incorp. Org.  100  0  0  
Trade Union  100  0  0  
Regist. Political Party  67  33  0  
Small  67  33  0  
Medium/Large  50  20  30  
  
Table 11E. Attitudes towards 
Electoral Com 

mission 
Guida nce by Participant Type  
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Direct advice or guidance via telephone or 

email was clear 
 and helpful   

%  Agree  Neither agree nor 
disagree  

Disagree  

Remain  92  0  8  
Leave  55  23  23  
Individual  43  29  29  
Company  82  0  18  
Unincorp. Assoc.  70  20  10  
Charitable Incorp. Org.  100  0  0  
Trade Union  100  0  0  
Regist. Political Party  33  33  33  
Small  68  20  12  
Medium/Large  70  0  30  
  
Table 12. Attitudes towards Electoral Commission guidance materials  

Please indicate how helpful you found the following Electoral Commission guidance 

materials  
  
%  Very useful  Fairly useful  Not very 

useful  
Not at all 
useful  

Registration and Designation  
(Registration, Designation, 
Timetable  
and Reporting Deadlines)  

29  51  12  7  

Spending (Spending, 
Working together and 
Spending rules – how your 
organisation may be  
affected)  
  

22  46  27  5  

Donations and Loans 
(Donations and Loans, Pre-
poll Reporting  
and Permissibility)  
  

31  47  19  3  

  
    
Table 12A. Attitudes towards Electoral Commission Guidance Materials by 
Participant Type  
Registration and Designation (Registration, Designation, Timetable and Reporting 

Deadlines)  
%    Useful  Not useful  

Remain  88  13  
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Leave  76  24  
Individual  63  38  
Company  86  14  
Unincorp. Assoc.  73  27  
Charitable Incorp. Org.  100  0  
Trade Union  100  0  
Regist. Political Party  100  0  
Small  83  17  
Medium/Large  73  27  
  
Table 12B. Attitudes towards Electoral 
Commission Guid 

ance Materials by Participant 
Type  

 

Spending (Spending, Working together and Spending rules – how your organisation 

may be affected)  
%    Useful  Not useful  

Remain  80  20  
Leave  59  41  
Individual  17  83  
Company  72  29  
Unincorp. Assoc.  78  22  
Charitable Incorp. Org.  100  0  
Trade Union  67  33  
Regist. Political Party  100  0  
Small  78  22  
Medium/Large  40  60  
  
Table 12C. Attitudes towards Electoral 
Commission Guid 

ance Materials by Participant 
Type  

 

Donations and Loans (Donations and Loans, Pre-poll Reporting and Permissibility)  
%    Useful  Not useful  

Remain   93  7  
Leave   67  33  
Individual   33  67  
Company   79  21  
Unincorp. Assoc.   89  11  
Charitable Incorp. Org.   100  0  
Trade Union   100  0  
Regist. Political Party   100  0  
Small   89  12  
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Medium/Large   50  50  
  
  
    
The Administration of the Referendum  

There was a good level of satisfaction with the administration of the referendum, 
both in the survey and in the interviews. Amongst those who expressed an 
opinion, there was more confidence in the application of the statutory tests for 
designation than not, though a fairly significant proportion were not well 
disposed (Table 13). This was more likely to be the case amongst Leave 
campaigners (Table 13A). One registered participant, for example, entered into 
lengthy correspondence with the Electoral Commission in respect of whether 
the Commission was obliged to designate a group on the Leave side, given that 
the underlying ideological differences between the various groups were so 
apparently irreconcilable. Another, on the same side, argued that it would have 
been better to designate more than one Leave group and split the various 
benefits that were available.    
  
Equally, while a majority thought the referendum was well run (Table 13), there 
remained a significant number who did not, with Leave campaigners being less 
likely to think this was the case (Table 13C). The area of least dissatisfaction 
was in respect of the verification and count processes, where only a tiny 
proportion of respondents thought the processes to have been badly conducted 
(Table 13).  
  
  
Table 13. Attitudes towards the administration of the referendum  

Below are some general statements about the administration of the referendum. To what extent 

do you agree or disagree with each of them?  
%  Strongly  Tend to  Neither  Tend to  Strongly  Don’t 

know  
 agree  agree  agree nor  disagree  disagree  

disagree  
The Commission 
applied the statutory 
tests for designation 
correctly  

14  23  14  7  12  30  

The verification 
and count 
processes were 
well run  

12  40  16  2  0  30  

Overall the referendum 
was well run  

12  44  12  2  19  12  
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Table 13A. Attitudes towards the Administration of the Referendum by 
Participant Type  
The Commission applied the statutory tests for designation 

correctly  
  

%  Agree  Neither agree 
nor disagree  

Disagree  Don't 
know  

Remain  44  6  0  50  
Leave  33  19  30  19  
Individual  33  0  11  56  
Company  36  7  36  21  
Unincorp. Assoc.  28  28  9  36  
Charitable Incorp. Org.  0  100  0  0  
Trade Union  100  0  0  0  
Regist. Political Party  25  25  25  25  
Small  38  13  19  31  
Medium/Large  36  18  18  27  
  
Table 13B. Attitudes towards 
the Admi 

nistration 
o 

f the Referendum 
by Pa rticipant Type  

 

The verification and count processes were well run    

%  Agree  Neither agree 
nor disagree  

Disagree  Don't 
know  

Remain  38  19  0  44  
Leave  60  15  4  22  
Individual  33  33  11  22  
Company  71  7  0  21  
Unincorp. Assoc.  46  0  0  55  
Charitable Incorp. Org.  0  100  0  0  
Trade Union  67  33  0  0  
Regist. Political Party  25  25  0  50  
Small  44  22  3  31  
Medium/Large  73  0  0  27  
  
Table 13C. Attitudes towards 
the Admi 

nistration 
o 

f the Referendum 
by Pa rticipant Type  

 

Overall the referendum was well run     

%  Agree  Neither agree 
nor disagree  

Disagree  Don't 
know  

Remain  63  0  13  25  
Leave  52  19  26  4  
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Individual  44  11  22  22  
Company  57  14  21  7  
Unincorp. Assoc.  73  0  18  9  
Charitable Incorp. Org.  0  0  100  0  
Trade Union  100  0  0  0  
Regist. Political Party  0  50  25  25  
Small  53  9  22  16  
Medium/Large  64  18  18  0  
  
  
    
General Observations  

Overall, there are a number of observations from the interviews that are worthy 
of note. Firstly, it is very clear that there is a significant advantage in terms of 
understanding compliance if the participant has participated in previous 
campaigns (usually party political ones). Thus, the lack of prior experience was 
a significant disadvantage for many in respect of compliance, navigating the 
website and using PEF Online, and we observe in the survey more familiarity 
and ease with compliance amongst those groups that are subject to routine 
regulation.   

Secondly, and relatedly, it was clear from the interviews that there was some 
considerable uncertainty in respect of a number of regulations – particularly in 
terms of designation and working together. Thus, some of the claims made by 
interviewees may be factually incorrect, but reflect their uncertainty of 
participants.   

Thirdly, and to reinforce the points made above, aspects of the legislation do 
not appear suitable where there are so many registered participants and where 
digital-only campaigning can be conducted at a low cost. There is a potential 
contradiction, here. Lowering the spending limit for unregistered participants 
could increase the number of registered ones, since more would presumably 
be required to register in order to participate. However, the issue is more one 
of the high spending limit for non-designated campaigners, and the lack of a 
deadline to register as a permitted participant in advance of the poll.  

Finally, the designation competition on the Leave side created significant 
difficulties and it would seem prudent in any future referendum to complete the 
designation process at least a month before the controlled period.  
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Referendums (Scotland) Bill written submission from Dr Alan Renwick, Deputy 

Director of the Constitution Unit, University College London  

 
Summary  

Introduction and overall assessment  

• This evidence draws on the author’s extensive recent research into the design and 
conduct of referendums. 

• The Referendums (Scotland) Bill should be welcomed: its objective of creating a 
legislative framework for future referendums is sound, and would allow Scotland 
to meet international best practice. 

• Still, the Bill should be seen at this stage as a work in progress. Various aspects 
could be further strengthened. 

Regulation-making powers  

• The proposal that Ministers should be able to call referendums by regulations 
should be removed. 
Calling a referendum should continue, as now, to require primary legislation. 

• A minimum duration for any referendum period should be specified. 
• The proposed ministerial power to amend the Act by regulation should be removed 

or curtailed. 

Referendum questions  

• The Electoral Commission should be consulted on whether to update the criteria 
for question testing. 

• Question testing should take place even when a question has previously been 
tested or proposed by the Commission. 

Provisions relating to campaigning  

• Multiple aspects of campaign regulation – including on digital imprints, spending 
returns, ‘common plan’ spending, donation reports, archives of political 

advertising, the Electoral Commission’s fining powers, and restrictions on 

government publications – should be strengthened in consultation with the 
Electoral Commission. 

Scope for democratic innovation  

• Citizen-initiated referendums should not be introduced, but serious consideration 
should be given to introducing citizen-initiated citizens’ assemblies. 

• Ways of improving information during referendum campaigns should be 
considered. In particular, an enabling power might be added to the Bill allowing 
Ministers to establish citizens’ assemblies in the context of referendums 

• Consideration should be given to introducing provisions requiring two referendums 
in some circumstances. 
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Introduction  

1.  In commenting on aspects of the Referendums (Scotland) Bill, I draw on my recent 
research into the conduct of referendums, including:  
• as Research Director for the 2018 Independent Commission on Referendums1  
• as consultant to the Rapporteur for the Parliamentary Assembly of the Council 

of Europe (PACE) inquiry into ‘Updating guidelines to ensure fair referendums 

in Council of Europe member States’2  
• in my report, co-authored with Michela Palese, on Doing Democracy Better: 

How Can Information and Discourse in Election and Referendum Campaigns 

in the UK Be Improved?3  

I also draw on two invaluable sources of guidance regarding good referendum 
practice:  

• the Code of Good Practice on Referendums produced by the Venice 
Commission (the legal arm of the Council of Europe, which advises on good 
constitutional and democratic practice throughout the continent of Europe)4  

• reports on past referendums produced by the UK Electoral Commission.  

I do not attempt to comment on all parts of the Bill, but focus on those for which 
my research offers insights.  

  

The overall policy objectives of the Bill  

2. The Bill seeks to provide a standing legislative framework for referendums called 
by the Scottish Parliament. This should be strongly welcomed. Scotland 
currently has no such framework, meaning that all the rules have to be created 
afresh any time a referendum is called. That creates a danger that the rules might 
be unduly tailored to suit the purposes of the government of the day in a particular 
vote. A standing legislative framework helps protect against such distortions.   

3. Referendums called by the UK parliament are already subject to standing rules, in 
the form of the Political Parties, Elections, and Referendums Act (PPERA) 2000. 
It is highly desirable that Scotland too should have equivalent provisions.  

4. The absence of standing legislation means Scotland risks falling short of the 
standard proposed by the Venice Commission’s Code of Good Practice on 

Referendums, which says, ‘The fundamental aspects of referendum law should 

                                                           
1 Report of the Independent Commission on Referendums (London: Constitution Unit, 2018).  
2 Parliamentary Assembly of the Council of Europe, ‘Updating guidelines to ensure fair referendums in Council 

of Europe member States’, doc. 14791, [hereinafter: PACE, ‘Updating guidelines’], 7 January 2019.  
3 Alan Renwick and Michela Palese, Doing Democracy Better: How Can Information and Discourse in Election and 

Referendum Campaigns in the UK Be Improved? (London: Constitution Unit, 2019).  
4  European Commission for Democracy through Law (Venice Commission), Code of Good Practice on 

Referendums, CDL-AD(2007)008 (Strasbourg: Council of Europe, 19 March 2007). 5 Updating guidelines’, 

Resolution, para. 6.1.  
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not be open to amendment less than one year before a referendum, or should be 
written in the Constitution or at a level superior to ordinary law’ (para. II.2.b). In 

January 2019, the Parliamentary Assembly of the Council of Europe (PACE) 
called on member states to ensure compliance with this recommendation.5  

5. The Independent Commission on Referendums, which examined referendum 
practice in the UK and reported in 2018, came to the same view:  

The Commission agrees with both the Electoral Commission and the Venice 
Commission that, so far as possible, the legal framework for referendums 
should be set down in standing legislation and not created for each individual 
referendum: this makes planning much easier and reduces the danger of 
manipulation for political gain. (para. 15.9)  

6. The bill also improves upon the PPERA framework in several respects. One key 
point is that it stipulates the referendum franchise, which is one of the aspects of 
referendum law that the Venice Commission argues most need to be protected 
from opportunistic tinkering (para. II.2.c).  

Regulation-making powers  

7.  The Bill proposes to confer three regulation-making powers upon Ministers that 
require scrutiny:  

a. Ministers would be empowered to call a referendum on any subject within the 
competence of the Scottish Parliament via secondary legislation (clause 1(1)).  

b. Ministers’ power to specify the referendum period (clause 1(2)(c)) would be 

very broad.  
c. Ministers would be given very wide powers to amend the Act by regulations 

(clause 37).  

It would be highly desirable to limit each of these powers. The following 
paragraphs elaborate on this.  

The power to call a referendum  

8. A power to call a referendum on any subject by regulations would be highly 
unusual. In fact, I have found no well-functioning parliamentary democracy that 
gives Ministers blanket authority to call a referendum by secondary legislation. 
PPERA creates no such power: each referendum must be called through primary 
legislation. Some enactments – such as the Northern Ireland Act 1998 and the 
Government of Wales Act 2006 – do confer referendum-calling powers, but only 
on very specific matters.  

9. Such a power would violate a core principle enunciated by both the Independent 
Commission on Referendums and PACE, that any proposal to hold a referendum 
should be subject to detailed scrutiny: a referendum can lead to enormous change, 
and a decision to call one should never be treated lightly. Many Leavers and 
Remainers would agree in seeing this as a vital lesson of the Brexit process: the 
decision in that case to call a referendum without any detailed examination of 
whether this was a good idea or what would happen in the event of a vote in favour 
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of leaving the EU was a serious error. In the words of the Independent Commission 
on Referendums:   

Decisions about when to hold referendums and how to conduct them should 
be taken with a view to ensuring that extensive opportunities for careful 
deliberation exist: regarding whether a referendum is the best way forward, 
what the options should be, and what the strengths and weaknesses of each 
option are from different perspectives.5  

Similarly, PACE has said:   

proposals put to a referendum should be as clear as possible and subject to 
detailed prior scrutiny, including by parliament, to ensure that they reflect 
voters’ concerns and can reasonably be expected to deliver on voters’ wishes7  

10. I recognise that any regulation calling a referendum would be subject to the 
affirmative procedure. Nevertheless, scrutiny would be more limited than for 
primary legislation, and the  
Parliament would not be able to make amendments. Furthermore, treating this 
as a matter for secondary legislation sends the wrong signal as to how decisions 
on referendums will be treated. The importance of such decisions cannot be 
overstated. I recommend that calling a referendum should continue, as now, 

to require primary legislation.  

Determination of the referendum period  

11. That the referendum period should be determined on a case-by-case basis for 
each referendum that is called is not unreasonable: different topics may 
reasonably be suited to campaigns of differing durations. The Bill should, however, 
specify a minimum period. PACE says:  

One requirement for fairness is that there should be sufficient time for all sides 
to develop and make their points and for voters to hear the arguments and 
form an opinion. It should not be possible to call a ‘snap’ referendum at very 

short notice, such that opponents of the proposal have insufficient time to 
organise. The absolute minimum time between calling a referendum and 
polling day could be set at four weeks. A considerably longer period of 
preparation is desirable, however, particularly if the topic has not already been 
subject to widespread public discussion.6  

12. As the Bill stands, it is not clear how the various timings that are stated relate to 
each other. Notice of the poll must be given at least five weeks before polling day 
(Schedule 2, paragraph 1), but there is nothing to suggest that the referendum 
period cannot be shorter than five weeks. The process of identifying designated 
campaign organisations includes a 28-day application period and a 16-day 

                                                           
5 Report of the Independent Commission on Referendums, recommendation 8, p. 68. 7 

 Updating guidelines’, Resolution, para. 3.2.  
6 Updating guidelines’, Explanatory memorandum, para. 82.  
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decision period, and the latter period ends just before the referendum period 
begins (Schedule 3, paragraph 8). It appears that it might be possible, therefore, 
for regulations to specify a referendum period of, say, one week, which would be 
too short for designated organisations to conduct any meaningful campaign. It 

would be prudent to specify a minimum of four weeks, which would be in line 
both with the PACE recommendation quoted above and with PPERA (section 
103(1)).  

Powers to amend the Act by regulation  

13. Finally as regards regulation-making powers, clause 37 of the Bill would confer 
very wide powers on Ministers to amend the Act by regulation. In particular, the 
words ‘or proposed modification’ would seem to offer Ministers a mechanism for 

making almost any change without the need for primary legislation. It is true that 
the out-of-date state of PPERA illustrates the fact that lack of parliamentary time 
can be a problem in updating primary legislation. Nevertheless, referendum rules 
are constitutional rules: they should not be treated lightly. I recommend that the 

power to amend the Act by regulation be defined more tightly or removed. 
The Committee might follow the principle that such powers should not be conferred 
except where there is a specific, clear rationale for doing so.  

Referendum questions  

14. Clause 3 sets out procedures for consulting the Electoral Commission on 
referendum question wording. It mostly reproduces the PPERA provisions and is 
largely unproblematic. But two aspects do deserve further consideration.  

15. The first concerns the basis for the Electoral Commission’s question review. 

Clause 3(5), replicating PPERA section 104(2), specifies that the Commission will 
consider the ‘intelligibility’ of the question. In practice, however, the Commission’s 

established question-testing procedure  
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also examines the neutrality of questions. That it should do so is essential for the 
fairness and legitimacy of the referendum process. It would be desirable to 

consult with the Commission as to whether it sees merit in making this 

explicit in the legislation.  
16. One deviation from PPERA that is proposed in this area is in clause 3(7), which 

states that question testing will not occur ‘if the Electoral Commission have (a) 

previously published a report setting out their views as to the intelligibility of the 
question or statement, or (b) recommended the wording of the question or 
statement’. PPERA contains no such provision. Reasonable justifications for 

including such a provision can be imagined: question-testing is time-consuming; if 
it will just replicate a process that has already taken place, this may be thought to 
be time wasted. But the provision takes no account of the fact that circumstances 
may change and question wording that was appropriate at one time may not 
remain appropriate at a later time. Precedent suggests that such changes can 
matter: regarding referendums on EU membership, the Commission strengthened 
its advice between its reports on a Private Member’s Bill in 2013 and on the 

legislation underpinning the actual referendum of 2016, and this led to a change 
in the question wording. 7  It should be remembered that haste in calling a 
referendum is not a virtue. Clause 3(7) should thus be removed or, at least, its 

scope significantly narrowed.  

Provisions relating to campaigning  

17. The rise of online campaigning has rendered the PPERA framework, in the words 
of the Commons Digital, Culture, Media, and Sport (DCMS) Committee, no longer 
‘fit for purpose’.8 The Bill as introduced, however, largely replicates the PPERA 
rules as they were applied in the Scottish Independence Referendum Act 2013. It 
will be important, therefore, to consider ways in which these rules could be 
updated. The following paragraphs address several key aspects.  

Digital imprints  

18. The Bill does contain at least one significant deviation from PPERA in respect of 
campaign rules: in line with the Scottish Independence Referendum Act 2013 
(Schedule 4, paragraph 27), it requires ‘imprints’ to be carried on digital as well as 

printed campaign materials wherever ‘reasonably practicable’ (Schedule 3, 
paragraph 28). This reflects a long-standing recommendation of the Electoral 
Commission.9 The Bill deviates from the 2013 rules on this point in one respect: it 
stipulates that the provision ‘applies to the publication of material only if the 

                                                           
7 Electoral Commission, Referendum on the United Kingdom’s Membership of the European Union: Advice of the 
Electoral Commission on the Referendum Question Included in the European Union (Referendum) Bill (October 

2013); Electoral Commission, Referendum on Membership of the European Union:  

Assessment of the Electoral Commission on the Proposed Referendum Question (September 2015).  
8 House of Commons Digital, Culture, Media and Sport Committee, Disinformation and ‘Fake News’: Final Report, 

Eighth Report of Session 2017–19 (14 February 2019), para. 211.  
9 Most recently expressed in Electoral Commission, Digital Campaigning: Increasing Transparency for Voters 

(June 2018), para. 27–31.   
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publication can reasonably be regarded as being done with a view to promoting or 
procuring a particular outcome in the referendum’ (sub-paragraph 2).   

19. Notwithstanding this addition, the provision would still benefit from further revision.   
20. In its report on the 2014 referendum, the Electoral Commission said it ‘would 

welcome the opportunity to work with relevant governments, not only in Scotland 
but also in other parts of the UK, when they are considering future legislation for 
referendums’ to ensure imprint rules are well designed.10 It also said, ‘The rules 

should only cover material produced by campaigners to influence the outcome of 
the poll, not individuals expressing their personal views on a contest.’11 The clause 
as currently drafted does not draw this distinction. It would therefore be 

desirable for Ministers and the Committee to work with the Electoral 

Commission in order to refine this provision. It should be noted that the UK 
Cabinet Office has also promised to ‘bring forward the technical proposal’ for a 

‘digital imprint regime’ ‘later on this year’.12 It would be healthy, therefore, for 

the two governments to seek to work together.  

Campaign spending  

21. The Electoral Commission and the Independent Commission on Referendums 
have in their recent reports made a range of recommendations designed to 
enhance the transparency of digital campaign spending. These include requiring 
greater transparency of invoices, requiring spending returns to be subdivided into 
categories that are meaningful in the digital age, and shortening the deadline for 
the submission of spending returns.15 It would again be desirable for Ministers 

and the Committee to work with the Commission in developing detailed 

proposals.  

Common plan expenses  

22. Schedule 3, paragraph 21 addresses ‘referendum expenses incurred as part of a 

common plan’. In doing so, it replicates the provision in the European Union 

Referendum Act 2015 (Schedule 1, para. 22). But the Electoral Commission, in its 
report on regulation of campaigners in the 2016 referendum, called for several 
improvements to this provision: it urged greater clarity on what ‘a common plan or 

other arrangement’ means and what ‘by or on behalf’ means; it suggested that it 

should itself be given a statutory code-making power; and it proposed a disclosure 
requirement in spending returns.13 It would be desirable for Ministers and the 

Committee to investigate all these matters further with the Commission.  

                                                           
10 Electoral Commission, Scottish Independence Referendum: Report on the referendum held on 18 September 

2014 (December 2014), para. 5.144.  
11 Ibid., para. 5.143.  
12  HM Government Cabinet Office, ‘Government safeguards UK elections’ [press release], 5 May 2019. 15 

Electoral Commission, Digital Campaigning: Increasing Transparency for Voters (June 2018); Report of the 

Independent Commission on Referendums, p. 154.  
13 Electoral Commission, The 2016 EU Referendum: Report on the Regulation of Campaigners at the Referendum 

on the UK’s Membership of the European Union Held on 23 June 2016 (March 2017), pp. 37–40.  
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Reporting of donations  

23. Schedule 3, paragraph 43 requires registered campaigners to submit donation 
reports every four weeks during the referendum period. This replicates the 
equivalent provision in the Scottish Independence Referendum Act 2013 
(Schedule  4, paragraph 42) and is broadly similar to the provision applied to the 
2016 EU referendum, where reporting periods were stipulated of between two and 
four weeks at different stages of the referendum period (European Union 
Referendum (Date of Referendum etc.) Regulations 2016, Schedule). It is 
strikingly different, however, from the rule in relation to general elections, where 
weekly reporting is required (PPERA section 63). It is not obvious why such a 
difference should exist: weekly reports offer greater transparency than monthly 
reports; if they are possible for general elections, they should be equally possible 
for referendums. I therefore recommend that weekly donation reports be 

required during referendum periods.  

Archives of political advertising  

24. Tech giants such as Facebook and Google have begun to create archives of the 
political advertising that they carry on their platforms. This is generally welcomed 
as a step towards overcoming the problem of microtargeted ‘dark ads’. But there 

is also wide agreement that it should not be for the internet companies on their 
own to decide the terms on which citizens can access such important materials for 
the democratic process. It may be too early for legislative interventions to be 

developed, but this is an area in which further investigation by the 

Committee would be desirable.  

Power of the Electoral Commission to issue penalties  

25. The Bill gives the Electoral Commission the power to issue discretionary penalties 
of up to £10,000 (Schedule 5, paragraph 6). The Commission has long argued 
that its power under PPERA to issue penalties of up to £20,000 is inadequate: 
noting that designated lead campaigners in the 2016 EU referendum could spend 
up to £7 million, it said, ‘limiting our ability to fine to £20,000 for a single offence 

does not provide a strong deterrent to ensure compliance. It also has the potential 
to affect public confidence in the regulatory regime if we are unable to sanction 
breaches appropriately.’14  

26. The spending limit for designated campaign organisations proposed in the Bill is 
lower, at £1.5 million. Nevertheless, £10,000 is clearly a drop in the ocean 
compared to this. Ministers and the Committee should examine with the 

Commission what the appropriate limit might be and how this might best be 

implemented in Scotland’s wider legal context.  

Restrictions on government publications  

27. Schedule 3, paragraph 27 of the Bill mirrors PPERA section 125 and proposes 
very wide restrictions on the ability of the Government and other public authorities 

                                                           
14 Ibid., para. 3.123.  
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in Scotland to publish materials relating to the issue at stake in a referendum in 
the final 28 days of the campaign. Two major problems have been identified in 
these rules. First, the breadth of the prohibition means that, for a referendum on a 
subject as large as independence or Brexit, all sorts of normal government 
communications may be caught by it. Second, referendum campaigns are often in 
reality in full swing well before the 28-day period begins, such that the rules do not 
prevent potentially influential government interventions in the campaign. For these 
reasons, both the Electoral Commission and the Independent Commission on 
Referendums have recommended that the current ‘short and fat’ prohibition be 

replaced with a ‘long and thin’ provision, limiting the prohibition only to materials 

that specifically seek to intervene in the campaign, but extending this to cover the 
whole of the natural campaign period. I recommend that the ‘long and thin’ 

model be pursued, and that Ministers and the Committee engage with the 

Electoral Commission on how best to achieve this.  
28. It would be prudent to survey which public authorities are covered by the provision 

and whether restrictions of the form proposed may either inhibit them from 
performing their normal functions in ways that would be problematic or inhibit them 
from playing a legitimate role in facilitating informed discussion of the referendum 
issue during the campaign. I am not aware of specific difficulties that might arise 
in Scotland, but there have been problems in UK referendums – for example, for 
the UK Statistics Authority.  

Scope for democratic innovation  

29. What is perhaps most striking about the Bill is its conservatism: for the most part, 
as already noted, it simply reproduces a UK legislative framework that is almost 
two decades old. Yet the Scottish Parliament has prided itself since its inception 
twenty years ago in seeking to build a more open, modern, ambitious democratic 
culture. It could advance that goal now by adopting a more forward-thinking 
approach to referendum design. The following paragraphs examine three possible 
aspects of this.  

Citizen-initiated referendums  

30. The Committee has itself raised the question in its call for evidence of whether the 
Bill should provide for the possibility of citizen-initiated referendums.  

31. The Independent Commission on Referendums took the view that citizen-initiated 
referendums should not be introduced at the UK level.15 It was concerned that 
referendums rarely offer opportunities to discuss important matters of public policy 
seriously: they dichotomise debate and can become highly polarised. It also noted 
that such referendums have sometimes been used to suppress the rights of 
minorities – for example, by entrenching same-sex marriage bans – and can be 
used by small, vocal groups to advance a cause that is of little interest to the wider 
electorate.  

32. Nevertheless, the Independent Commission was keen that ways of deepening 
opportunities for citizens to engage in policy-making processes should be 

                                                           
15 Report of the Independent Commission on Referendums, pp. 77–9.  

https://www.ucl.ac.uk/constitution-unit/research/elections-and-referendums/independent-commission-referendums
https://www.ucl.ac.uk/constitution-unit/research/elections-and-referendums/independent-commission-referendums
https://www.ucl.ac.uk/constitution-unit/research/elections-and-referendums/independent-commission-referendums
https://www.ucl.ac.uk/constitution-unit/research/elections-and-referendums/independent-commission-referendums
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developed. It said: ‘Instead of this mechanism, attention should be directed 

towards strengthening and improving existing mechanisms for public involvement 
in decision-making and piloting new methods of public engagement.’16  

33. One way to achieve this could be the introduction of citizen-initiated citizens’ 

assemblies. That is, citizens could be empowered to require the creation of a body 
of fellow citizens who would examine an issue or a specific proposal in depth. In 
one version of this, the assembly could decide whether a referendum on a 
proposal will be held. In another version, it could make a recommendation on the 
matter to the Scottish Parliament. This would enable the development of a much 
more inclusive and considered form of democratic innovation. It would genuinely 
be new: I am aware of nowhere that had implemented it, though it has been 
suggested by PACE,17 and a similar arrangement has been introduced this year 
in the city of Madrid. I would be happy to develop the idea further if the Committee 
is interested in it.  

Information during the campaign  

34. My recent report on Doing Democracy Better, co-authored with Michela Palese, 
argues for a transformation in how we think of information provision during election 
and referendum campaigns.18 This should put citizens rather than campaigners at 
the heart of how campaigns are conceived: rather than focusing just on enabling 
campaigners to press their messages upon voters, it should enable citizens to gain 
ready access to the information that they want before making their choice. We 
examine practice in a number of jurisdictions – notably, Ireland, New Zealand, and 
Oregon – where this is already done much better than in the UK, and we proposed 
ways of building further on that experience.   

35. It is very welcome that one aspect of this approach – the use of citizens’ 

assemblies to explore the issues and make recommendations in advance of any 
decision to call a referendum – is already being pursued by the Scottish 
government in relation to the question of Scotland’s constitutional future.  

36. Both the Independent Commission on Referendums and PACE have 
recommended that governments explore ways of using such mechanisms in the 
context of referendums. The Independent Commission proposed ‘that citizens’ 

assemblies should be piloted during future referendum campaigns, with an 
assembly held before the regulated referendum period begins’. 19  PACE 
‘encourages all member States to explore opportunities for citizen deliberation 

both prior to referendums and during the campaign, for instance through citizens’ 

assemblies’.23   
37. Given that the development of such approaches is still at an early stage, it is 

appropriate that the Bill should not require that they be used for future referendums 
                                                           
16 Ibid., p. 79.  
17 PACE, ‘Updating guidelines’, Resolution, para. 4.7.  
18 Alan Renwick and Michela Palese, Doing Democracy Better: How Can Information and Discourse in Election 

and Referendum Campaigns in the UK Be Improved? (London: Constitution Unit, 2019).  
19 Report of the Independent Commission on Referendums, p. 177. 23 

PACE, ‘Updating guidelines’, Resolution, para. 8.1.  

http://semantic-pace.net/tools/pdf.aspx?doc=aHR0cDovL2Fzc2VtYmx5LmNvZS5pbnQvbncveG1sL1hSZWYvWDJILURXLWV4dHIuYXNwP2ZpbGVpZD0yNTIzMSZsYW5nPUVO&xsl=aHR0cDovL3NlbWFudGljcGFjZS5uZXQvWHNsdC9QZGYvWFJlZi1XRC1BVC1YTUwyUERGLnhzbA==&xsltparams=ZmlsZWlkPTI1MjMx
http://semantic-pace.net/tools/pdf.aspx?doc=aHR0cDovL2Fzc2VtYmx5LmNvZS5pbnQvbncveG1sL1hSZWYvWDJILURXLWV4dHIuYXNwP2ZpbGVpZD0yNTIzMSZsYW5nPUVO&xsl=aHR0cDovL3NlbWFudGljcGFjZS5uZXQvWHNsdC9QZGYvWFJlZi1XRC1BVC1YTUwyUERGLnhzbA==&xsltparams=ZmlsZWlkPTI1MjMx
http://semantic-pace.net/tools/pdf.aspx?doc=aHR0cDovL2Fzc2VtYmx5LmNvZS5pbnQvbncveG1sL1hSZWYvWDJILURXLWV4dHIuYXNwP2ZpbGVpZD0yNTIzMSZsYW5nPUVO&xsl=aHR0cDovL3NlbWFudGljcGFjZS5uZXQvWHNsdC9QZGYvWFJlZi1XRC1BVC1YTUwyUERGLnhzbA==&xsltparams=ZmlsZWlkPTI1MjMx
https://www.ucl.ac.uk/constitution-unit/research/elections-and-referendums/improving-discourse-during-election-and-referendum-campaigns
https://www.ucl.ac.uk/constitution-unit/research/elections-and-referendums/improving-discourse-during-election-and-referendum-campaigns
https://www.ucl.ac.uk/constitution-unit/research/elections-and-referendums/improving-discourse-during-election-and-referendum-campaigns
https://www.ucl.ac.uk/constitution-unit/research/elections-and-referendums/improving-discourse-during-election-and-referendum-campaigns
https://www.ucl.ac.uk/constitution-unit/research/elections-and-referendums/improving-discourse-during-election-and-referendum-campaigns
https://www.ucl.ac.uk/constitution-unit/research/elections-and-referendums/improving-discourse-during-election-and-referendum-campaigns
https://www.ucl.ac.uk/constitution-unit/research/elections-and-referendums/independent-commission-referendums
https://www.ucl.ac.uk/constitution-unit/research/elections-and-referendums/independent-commission-referendums
http://semantic-pace.net/tools/pdf.aspx?doc=aHR0cDovL2Fzc2VtYmx5LmNvZS5pbnQvbncveG1sL1hSZWYvWDJILURXLWV4dHIuYXNwP2ZpbGVpZD0yNTIzMSZsYW5nPUVO&xsl=aHR0cDovL3NlbWFudGljcGFjZS5uZXQvWHNsdC9QZGYvWFJlZi1XRC1BVC1YTUwyUERGLnhzbA==&xsltparams=ZmlsZWlkPTI1MjMx
http://semantic-pace.net/tools/pdf.aspx?doc=aHR0cDovL2Fzc2VtYmx5LmNvZS5pbnQvbncveG1sL1hSZWYvWDJILURXLWV4dHIuYXNwP2ZpbGVpZD0yNTIzMSZsYW5nPUVO&xsl=aHR0cDovL3NlbWFudGljcGFjZS5uZXQvWHNsdC9QZGYvWFJlZi1XRC1BVC1YTUwyUERGLnhzbA==&xsltparams=ZmlsZWlkPTI1MjMx
http://semantic-pace.net/tools/pdf.aspx?doc=aHR0cDovL2Fzc2VtYmx5LmNvZS5pbnQvbncveG1sL1hSZWYvWDJILURXLWV4dHIuYXNwP2ZpbGVpZD0yNTIzMSZsYW5nPUVO&xsl=aHR0cDovL3NlbWFudGljcGFjZS5uZXQvWHNsdC9QZGYvWFJlZi1XRC1BVC1YTUwyUERGLnhzbA==&xsltparams=ZmlsZWlkPTI1MjMx
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in Scotland. Still, there is much to be said for introducing an enabling provision 
allowing Ministers to call a citizens’ assembly in the context of a referendum should 
they consider that desirable. Such an assembly could be asked, for example, to 
examine the arguments in the referendum and set out for their fellow citizens what 
issues they think need to be borne in mind or what questions they think still need 
to be answered. Including provision for such initiatives would help ensure that the 
opportunity the Bill creates for democratic deepening will not go unused.  

The place of referendums in the process of decision-making  

38. The Bill is silent as to the kinds of proposal that might be put to voters in a 
referendum or the status that referendum results might have in the overall process 
of decision-making.   

39. It is common to distinguish between two types of referendum: pre- and post-
legislative. Prelegislative referendums are referendums on a question of principle, 
where the details of how that principle might be applied have not yet been set 
down. The 1997 devolution referendums, the 2014 independence referendum, 
and the 2016 Brexit referendum all took this form. Postlegislative referendums are 
referendums on whether or not to bring a specific piece of law into force (or 
whether to repeal it). That was the form taken by the 1979 devolution referendums 
and the 2011 referendum on the Westminster voting system.  

40. Most referendums around the democratic world are post-legislative. This gives 
voters the greatest possible clarity as to what they are voting on. By contrast, pre-
legislative referendums can lead to uncertainty. The Brexit referendum is a clear 
case in point: voters were not (and could not be) offered clarity during the 
campaign as to what form Brexit might take; the UK parliament cannot know what 
form of Brexit voters wanted at the time or might now be willing to accept. The fact 
that voters were promised that the referendum result would be implemented has 
created a grave democratic quandary: on the one hand, failure to implement that 
result would break the promise; on the other hand, voters have not been allowed 
to make an informed choice as to whether to accept the form of Brexit that is 
actually on offer. There is no way out of this quandary that does not do great 
damage to the UK’s democracy. It would be folly for Scotland to repeat this 

mistake.  
41. Any future decision to pursue Scottish independence would involve a pre-

legislative referendum, and the dangers of becoming caught in this quandary are 
therefore very real. There is a serious danger that, following a Yes vote in such a 
referendum, Scottish politics would become mired in the same acrimony and 
gridlock as his consumed UK politics over the past three years. Avoiding such an 
outcome should be a high priority and requires careful thinking about process.  

42. The dangers could be greatly reduced if the Scottish government produced a 
detailed plan for independence (as it did ahead of the 2014 vote) and if those plans 
were subject to rigorous public scrutiny through, for example, a citizens’ assembly. 

In the event of a vote for independence, this would allow the government to claim 
a mandate for its plan both before the Scottish Parliament and in the negotiations 
that would then ensue with the UK government.  
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43. But this would not remove the dangers if the deal agreed through the Scotland–

UK negotiations differed in significant respects from the pre-referendum plan. In 
that case, the referendum result could not legitimately be regarded as binding 
Scottish voters to accept the outcome. With this kind of scenario in mind, the 
Independent Commission on Referendums proposed that, in some circumstances, 
a two-referendum process may be required. I will quote its recommendation in full, 
as the details are important:  

Any legislation enabling a pre-legislative referendum should set out a process 
to be followed in the event of a vote for change.  

If a government does not produce a detailed White Paper on the proposals for 
change, a second referendum would be triggered when the legislation or treaty 
implementing the result of the first referendum has passed through the 
relevant parliament or assembly.  

In cases where a government does produce a White Paper detailing what form 
of change it expects to secure, the second referendum would be triggered only 
in the event that there is a ‘material adverse change’ in circumstances: that is, 

if the expectations set out in the government’s paper are not fulfilled. It would 

be for the parliament or assembly that called the referendum to determine 
whether such a ‘material adverse change’ had occurred.  

The process to be followed should be specified in the legislation enabling the 
first referendum, so that the requirement for or possibility of a second 
referendum, and the reason for it, is clear to the electorate before the first vote 
takes place.20  

44. While recognising that any such move would be politically sensitive, I recommend 

that the proposals of the Independent Commission on Referendums 

regarding two-referendum processes be followed. As I have argued 
elsewhere,21  it should not be thought that this would skew the result against 
independence. In the context of a two-referendum process, a majority for 
independence would be easier to win at the first vote, as many voters would think 
it worth while to see what deal might be on offer. That might build momentum for 
the second vote too, such that, overall, there is no predictable advantage for either 
side from adopting this approach. Would it would do is allow the people of Scotland 
to make a properly democratic choice and minimise the danger that the process 
becomes chaotic and disorderly.  

                                                           
20 Report of the Independent Commission on Referendums, recommendation 20, p. 89.  
21 Alan Renwick, ‘Why requiring two referendums on independence could boost Yes vote’, Scotsman, 6 May 

2019.  

https://www.ucl.ac.uk/constitution-unit/research/elections-and-referendums/independent-commission-referendums
https://www.ucl.ac.uk/constitution-unit/research/elections-and-referendums/independent-commission-referendums
https://www.scotsman.com/news/opinion/columnists/why-requiring-two-referendums-on-independence-could-boost-yes-vote-dr-alan-renwick-1-4921677
https://www.scotsman.com/news/opinion/columnists/why-requiring-two-referendums-on-independence-could-boost-yes-vote-dr-alan-renwick-1-4921677


Referendums (Scotland) Bill written submission from the Institute for 

Government.  

About the Institute for Government 

The Institute for Government is an independent think tank working to make 
government more effective. We provide rigorous research and analysis, and offer a 
space for discussion and fresh thinking to help senior politicians and civil servants 
think differently and bring about change. We have an extensive programme of work 
on devolution and provide expert analysis and insight for those in Whitehall and the 
devolved administrations. 

Key points 

 We commend the bill‘s intention to provide a standing regulatory framework

for future referendums held on the authority of the Scottish Parliament, where

previously there was none.

 The bill has been introduced in the context of the Scottish government‘s

commitment to a second independence referendum. Nonetheless, the

committee and the Scottish Parliament should also take this as an opportunity

to reflect on what other future referendums might be held under the terms of

the bill.

 The bill is based on the UK‘s regulatory framework for referendums and

improves on it in a number of ways. It broadly reflects good practice, however,

we believe there are several changes to the bill that should be considered.

These include that:

o clause 1 of the bill, which enables ministers to make provision for

referendums by regulation, be removed and future referendums be

enabled by primary, not secondary legislation

o clause 7(3) of the bill, which disapplies the requirement for the

Electoral Commission to publish a statement on the intelligibility of the

referendum question if a question has previously been tested, be

removed so that all proposed referendum questions are assessed by

the Electoral Commission

o the bill should specify a minimum referendum period.

 The committee may also want to consider whether the bill should include

provision for public funding of designated campaign groups.

What are your views on the overall policy objectives of the bill? 

The overall policy objective of the bill—to provide a standing legal framework for 

holding referendums on matters within the devolved competence of the Scottish 

Parliament—is a good one. The UK‘s regulatory framework, as set out in part 7 of 

the Political Parties, Elections and Referendums Act 2000 (PPERA), only applies to 
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referendums mandated by the UK Parliament. Therefore, there currently are no 

standing rules on the conduct or regulation of referendums that would automatically 

apply to a referendum mandated by the Scottish Parliament. It is right to seek to 

address this.  

A regulatory framework is necessary to ensure that referendum campaigns are free, 

fair and can command widespread legitimacy. It would be possible to create or apply 

a regulatory framework for each referendum on a case-by-case basis, as was done 

for the 2014 referendum. However, standing legislation is preferable for the purposes 

of consistency and to prevent manipulation of the rules for specific referendums.  

The political context in which the bill has been introduced—that in which the Scottish 

government intends to hold a further referendum on Scottish independence—must 

be acknowledged. Although we note that, based on the precedent of the 2014 

independence referendum, for the status of a further referendum on the same 

subject to be put beyond legal doubt, a section 30 order would need to be agreed 

with the UK government. 

This bill provides an opportunity for the committee, the Scottish Parliament and the 

public to reflect more widely on how referendums in Scotland might be used in 

future.  

In the UK, a precedent has developed that referendums should be held on 

‗constitutional‘ issues such as devolution, membership of the European Union and 

voting reform, although other major constitutional changes (such as the Human 

Rights Act 1998 and House of Lords reform) have been made without recourse to 

referendums. In its 2010 report, the House of Lords Constitution Committee said that 

referendums were appropriate for deciding on ―fundamental constitutional issues‖1, a 

position that was endorsed by the House of Commons Public Administration and 

Constitutional Affairs Committee in their 2017 report.2  

Few ―fundamental constitutional issues‖ are currently within the competence of the 

Scottish Parliament, the exception being electoral reform, which also requires a two-

thirds majority vote in the Parliament. It may be that Scotland continues to follow the 

UK precedent, holding infrequent referendums on constitutional matters only. 

Alternatively, Scotland might decide to take a different approach, holding 

referendums on a wider range of issues such as ordinary questions of public policy 

as occurs in some other democracies, such as Switzerland.  

In either case, it is important to establish principles to determine the circumstances in 

which referendums should be held – otherwise there is a risk that they will only be 

used when politically expedient, resulting in bad practice and posing a risk to trust in 

democracy.  

                                                           
1
 House of Lords Constitution Committee, Referendums in the United Kingdom¸ HL Paper 99 of Session 2009–

10, 7 April 2010, p 27. 
2
 House of Commons Public Administration and Constitutional Affairs Committee, Lessons learned from 

the EU Referendum, HC 496 of Session 2016–17, 12 March 2017, p 11. 
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What are your views on the extent to which the bill reflects good practice in 
holding referendums?   

Broadly speaking, the bill reflects good practice for holding referendums. The bill 

empowers the UK Electoral Commission to oversee the conduct of the poll and the 

regulation of campaigners; the Venice Commissions‘ Code of Good Practice on 

Referendums emphasises the importance of impartial oversight of referendums, and 

with the Electoral Commission‘s experience of overseeing polls it appears best 

placed to fulfil this role. 

The bill also improves on UK practice in some ways. It specifies the conduct rules for 

the poll in standing legislation; in the UK, provision is made for each individual 

referendum. This reflects a longstanding recommendation of the Electoral 

Commission which, it has claimed: ―would remove ambiguity over the detailed rules 

for the conduct of referendums each time one of these polls is called.‖3 The bill also 

specifies the franchise for referendums, reflecting the franchise for Scottish 

Parliament elections. This will prevent questions about who has the right to vote 

being raised in the context of a specific referendum, and therefore avoid the risk that 

decisions on the franchise are perceived as having been taken to make a certain 

outcome more probable. 

However, there are certain aspects of the bill which could be improved which we set 

out in this submission.  

The provisions in the bill could be used to authorise a referendum on a question as 

fundamental as whether Scotland should remain part of the UK, should the power to 

do so be devolved. Therefore, it is imperative that the Scottish government avoid the 

perception that it is seeking to avoid full scrutiny of any future referendum proposal 

by intention, or as a consequence of a desire to fast-track the process. There are 

some clauses of the bill that could be perceived as such and are discussed in detail 

below. This could undermine the legitimacy of the legal basis of a future referendum, 

and therefore of the referendum itself. 

Question-testing exemption for questions that have been tested before 

We welcome the fact that the bill gives the Electoral Commission a statutory duty to 

consider the intelligibility of the question and publish a statement of its views. 

However, clause 7, subsection 3 of the bill removes that duty in cases where the 

Electoral Commission has previously recommended the wording of the question or 

published a statement of its views. As it stands, there is only one circumstance in 

which this exemption would apply—if the 2014 independence referendum question 

were put to voters again. This is one point on which the bill might be criticised 

because it might be perceived that the exemption was intended to avoid scrutiny of 

an independence referendum question. 

Given the potentially divisive nature of referendums, it is of utmost importance that 

questions put to voters are perceived as fair and unbiased. If a question is tested 

                                                           
3
 Electoral Commission, Report on the 23 June 2016 referendum on the UK’s membership of the European 

Union, September 2016, p 3.  
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multiple times, there will be more experience and more evidence for the Electoral 

Commission to draw on; past experience has demonstrated that previously tested 

questions can be further improved.  

The wording of the question initially proposed in the 2015 European Union 

Referendum Bill was a yes/no question that had previously been recommended by 

the Electoral Commission.4 However, following further testing and concerns raised 

by campaigners about this format, the Electoral Commission recommended a further 

change of wording to instead offer voters the options of Leave or Remain.  

Question testing usually takes just 12 weeks and has a small cost relative to the cost 

of holding a poll. We are not convinced previously tested questions should be 

exempt from further testing and recommend that this subsection is removed from the 

bill.  

What are your views on these regulation-making powers? 

The regulation-making power in clause 1 of the bill deviates from standard UK 

practice. Referendums mandated by the UK Parliament require primary legislation 

which specifies the question and any deviations from the standard referendum 

period as set out in the PPERA, although the date of the poll is often specified in 

secondary legislation.  

Under this bill, the minister would be able to determine the referendum question, the 

referendum period and the date of the poll using subordinate legislation. Although 

any draft regulations will need to be approved by the Scottish Parliament, the 

Parliament will have no opportunity to amend the regulations—only to accept or 

reject them. Using subordinate legislation means these provisions will not be subject 

to the same level of scrutiny as if they were determined through a full legislative 

process.5 

It is particularly problematic that there will be no opportunity for the Scottish 

Parliament to amend the proposed referendum question. Under the arrangements 

set out in the bill, approval of the principle of the referendum is bound up with the 

specific wording of the question—Members of the Scottish Parliament (MSPs) can 

only accept or reject both. This may pose difficulties for MSPs who believe that it is 

right that a referendum should be held, but object to the framing of the question 

proposed by the Scottish government; they may be forced to proceed with a question 

they believe is suboptimal, or risk having no referendum at all. We further note that 

using subordinate legislation, rather than an Act of the Scottish Parliament, to hold a 

referendum would mean there would be no statutory requirement for the Lord 

Advocate or the Presiding Officer of the Scottish Parliament to assess whether the 

proposed referendum would be within devolved legislative competence. Although the 

                                                           
4
 The recommendation was the result of Electoral Commission testing of a proposed referendum question in a 

2013 private members’ bill. 
5
 The Institute for Government’s Parliamentary Monitor has highlighted the lack of scrutiny of subordinate 

legislation in Westminster. Although the Scottish procedure differs, similar arguments about its appropriate 
use given the curtailed process could also be made. See Lily A, White H, Haigh J, Parliamentary Monitor 2018, 
Institute for Government, September 2018, www.instituteforgovernment.org.uk/publications/parliamentary-
monitor-2018 
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Delegated Powers and Law Reform Committee has a duty to consider whether an 

instrument raises ―devolution issues‖.  

The Scottish government has said that the purpose of the regulation-making power 

is that it would provide more certainty on the timetable for a future referendum. But 

this is not an adequate justification for curtailing scrutiny. The regulation-making 

power should be removed from the bill, and primary legislation should provide the 

basis of any future referendums in Scotland, as has been the case for all previous 

UK-wide and Scottish referendums. 

Should the bill provide for the possibility of citizen-initiative referendums? 

Many other democracies such as Italy, Switzerland and New Zealand have 

provisions for citizen-initiated referendums, but practice varies greatly. If citizen-

initiated referendums are to be used, it is important that they are carefully designed.  

There are a number of considerations specific to these types of referendums that 

must be taken into account. These include: in what circumstances they can be 

triggered, e.g. to veto existing laws or to propose new ones; how they may be 

integrated into other democratic mechanisms, e.g. how will a proposal for change be 

developed; will Parliament consider them; and the appropriate signature thresholds 

for triggering them. If provision for citizen-initiated referendums were to be added to 

the bill, careful thought about all of these aspects would be needed.  

What are your views on whether the bill will ensure that campaigns in support 
of a referendum outcome are conducted in a fair and transparent manner? 

The bill provides a comprehensive framework for the regulation of referendum 

campaigns to ensure that they are conducted in a fair and transparent manner. 

However, there are a number of points on which the bill deviates from the UK‘s 

regulatory framework, which we believe deserve further consideration.  

Lack of minimum campaign period 

PPERA specifies a minimum regulated referendum period of 10 weeks, with at least 

four weeks required between the designation of lead campaigners and the date of 

the poll. In practice this period has often been significantly longer; the regulated 

referendum period for the 2014 independence referendum was 16 weeks.  

Unlike PPERA, this bill contains no minimum time period between designation and 

polling day. This opens the possibility that this period of time could be very short; a 

particular risk as the referendum period would be specified in secondary, rather than 

primary, legislation.  

If this were to happen, designated lead campaigners would have little, or no 

opportunity to put their case to the public. Essential democratic debate before voters 

make their choice would be stifled. A minimum campaign period should be included; 
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the Electoral Commission recommends at least 10 weeks between designation and 

polling day.6 

Lack of public funding for designated lead campaigners 

Unlike PPERA, the bill makes no provision for public funding for designated 

organisations. This is consistent with the 2014 independence referendum.  

The absence of public funding did not cause any problems during the 2014 

referendum as both designated campaign groups were able to attract significant 

donations. However, this bill would apply to any future referendum within the Scottish 

Parliament‘s competence, some of which may not provoke the exceptional levels of 

public participation seen in the independence referendum.  

It is foreseeable that in future referendums, designated campaign groups may find it 

more difficult to attract donations and therefore to put forward their arguments in a 

referendum debate. This would be of particular concern on a question where key 

actors—such as business, political parties and trade unions—were all aligned to one 

side of the debate. In this circumstance, there is a risk that the designated 

organisation on the opposing side may struggle to raise sufficient funds through 

donations to make its case to the public.  

Therefore, the committee should consider whether provision for public funding for 

designated lead campaigners should be included in the bill.  

 

 

                                                           
6
 Electoral Commission, Report on the 23 June 2016 referendum on the UK’s membership of the European 

Union, September 2016, p 15. 
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Referendums (Scotland) Bill written submission from the Law Society of Scotland n 

The Law Society of Scotland is the professional body for 12,000 Scottish solicitors.  With our 
overarching objective of leading legal excellence, we strive to excel and to be a world-class 
professional body, understanding and serving the needs of our members and the public.  We set 
and uphold standards to ensure the provision of excellent legal services and ensure the public can 
have confidence in Scotland’s solicitor profession. 

We have a statutory duty to work in the public interest, a duty which we are strongly committed to 
achieving through our work to promote a strong, varied and effective solicitor profession working 
in the interests of the public and protecting and promoting the rule of law. We seek to influence 
the creation of a fairer and more just society through our active engagement with the Scottish and 
United Kingdom Governments, Parliaments, wider stakeholders and our membership. 

Our Constitutional Law sub-committee welcomes the opportunity to consider and respond to the 
Referendums (Scotland) Bill at Stage 1 before the Finance and Constitution Committee.  The sub-
committee has the following comments to put forward for consideration. 

General Comments 

1. What are your views on the overall policy objectives of the Bill?

This bill will enable the Parliament to scrutinise, debate and approve the rules and procedures for 
Scottish referendums 

The policy objectives of the bill are stated in paragraph 10 of the Policy Memorandum as being: 

“...to ensure that future referendums on matters that are within the competence of the Scottish 
Parliament maintain the high standards achieved by the referendum on Scottish independence in 
2014. 

In particular, the Bill will ensure that 

• entitlement to vote is in accordance with clear principles and is determined in a fair and
consistent manner;

• voting and counting processes are clear and transparent, operate smoothly and effectively,
and are subject to effective controls and audit; and

• campaigns leading up to a referendum are well regulated and independent from Parliament
and Government”.

Our Comment 
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These policy objectives are, in our view met by the bill. As stated later in these comments we 
have some concerns about constraints on the role of the Electoral Commission. 

The policy memorandum goes on in paragraph 11 to state that: 

“Having a standing legal framework in place will enable legislation for any future referendum to be 
taken forward in a timely manner and allow parliamentary scrutiny to focus on the merits of that 
particular proposal, the question or questions to be asked and the timing of the referendum”. 

We agree that the provision of a standing legal framework will enable future referendums to be 
legislated on in a consistent and timely manner. However, we have reservations about the use of 
subordinate legislation for the most important questions relating to the Constitution. Such issues 
require full and proper scrutiny which subordinate legislation does not provide. Our comments will 
explain our point of view more fully. 

2. What are your views on the extent to which the Bill reflects good practice in holding 
referendums? 

Our Comments 

We agree that subject to our later comments generally the bill provides the sound statutory basis 
for holding referendums in a fair and open way. 

Section 3(5) effectively replicates section 104(2) of the Political Parties, Elections and 
Referendums Act 2000 to require the Commission to consider the wording of the question and 
publish a statement as to the intelligibility of the question as soon as reasonably practicable after 
the bill is introduced and, in such manner, as they may determine. 

We have concerns about the role of the Electoral Commission in respect of referendum questions 
under section 3 (7). 

Section 3 (7) provides: 

This section does not apply in relation to a question or statement if the Electoral Commission 
have— 

(a) previously published a report setting out their views as to the intelligibility of the question or 
statement, 

or 

(b) recommended the wording of the question or statement. 
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Section 3(7) excludes consideration by the Electoral Commission where they have previously 
published a report setting out their views as to the intelligibility of the question or statement or 
recommended the wording of the question or statement.   

Section 3(7) therefore excludes the Electoral Commission if at any time in the past they have 
carried out these actions. We take the view that this approach precludes the Commission from 
scrutinising the question in the light of conditions as they are at the time the question is to be 
posed. The assumption in the bill is that, once approved, the wording of the question is suitable 
for ever. In other words that there are right and wrong answers to questions of intelligibility rather 
than judgements to be made in context. 

3. What are your views on these regulation-making powers? 

Section 1 

Section 1(1) provides that Scottish Ministers “may by regulations provide for a referendum to be 
held throughout Scotland on one or more questions” The regulations must specify the date on 
which the poll is to be held, the form of the ballot paper including the wording of the question or 
questions and possible answers to those questions and the referendum period. 

Our Comment 

Although these regulations are subject to affirmative resolution and Scottish Ministers must 
consult the Electoral Commission before laying a draft before Parliament, we are concerned that 
the Bill will have the effect of reducing the time for parliamentary or public scrutiny. There is no 
requirement for Parliamentary or public consultation and  the draft regulations would not be 
amendable or be subject to the level of scrutiny and accountability which should be applied to 
important questions which may affect the whole of Scotland.   

This goes further than the Political Parties, Elections and Referendums Act 2000 Section 101 
which requires specific primary legislation to set the date, the question and the entitlement to vote. 

In our view, legislation setting the date for,  and the question or questions to be asked in, a 
referendum should take the form of an ASP or a SSI subject to super affirmative procedure which 
can be amended during its scrutiny process in the same manner as instruments under section 1 of 
the Census Act 1920 or section 27 of the Civil Contingencies Act 2004. 

It should be noted that, even if regulations provide for the wording of the referendum question, it 
would still be a devolution issue as to whether that question would be within devolved 
competence. Accordingly, it would be  possible for the Advocate General for Scotland or the Lord 
Advocate to seek a judicial ruling as to whether that question in the SSI, or even in the draft SSI, 
is within devolved competence.  

Section 2 
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Section 2 provides that the Act applies to any referendum to be held in pursuance of regulations 
under section 1 (1) subject to any modifications specified in regulations. The modifying regulations 
are subject to affirmative procedure and  Scottish Ministers must consult the Electoral 
Commission before laying a draft. 

Our Comment 

Section 2(3)(b) provides that these regulations may modify any enactment. It is not clear whether 
that would include the Bill itself  because sometimes this is expressly stated. It is therefore 
suggested that this should be clarified. 

We consider that any such regulations should be subject to super affirmative procedure, 
particularly if they would be able to modify the provisions of this Bill.  

Section 3 

Our Comment 

The relationship between section 1 and section 3 is not particularly clear. Perhaps section 3 (1) 
has the effect of applying section 3 (2) to regulations under section 1 (1) but this could be 
expressed with greater clarity. 

As section 2 provides that the Act applies to any referendum held in pursuance of regulations 
under section 1(1) ( which are subject to affirmative procedure), we find it confusing that section 
3(1) also applies subsections (2)and (3) to provisions in other ASPs which provide for the holding 
of a referendum and subsection (3) refers to where the wording of the question is specified in 
regulations subject to negative procedure.  Negative procedure SSIs are only referred to 
otherwise in the bill in relation to section 38(3) and Schedule 1 paragraph 17(5). It would be 
helpful if Scottish Ministers could explain the reference to negative procedure in Section 3(3). 

4. Should the Bill provide for the possibility of citizen-initiative referendums? 

This is an intriguing idea which could have far reaching consequences for the nature of 
democracy in Scotland. The implications of such referendums would need to be thoroughly 
worked out before advancing to legislation. We suggest that if the Scottish Government wishes to 
propose such an idea it should be consulted on in the normal way focusing on how such a 
referendum would be triggered, how such a referendum would be carried out, whether the result 
would be binding or not binding and who would pay for the referendum. 

5. What are your views on the Bill’s approach as to who is entitled to vote? 

Section 4 those who are entitled to vote 

Section 4 describes the franchise for any referendum and applies to any person who is: - 
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(a) Age 16 or over 

(b) Registered in the Register of Local Government Electors 

(c) Not subject to any legal incapacity to vote (age apart) and 

(d) A commonwealth citizen, citizen of the Republic of Ireland or a relevant citizen of the European 
Union. 

Section 4(c) relates to legal incapacity to vote and is amplified by section 5 which provides that for 
the purposes of the Referendums (Scotland) Act a person is on any date subject to a legal 
incapacity to vote if the person would be legally incapable of voting at a local government election 
in Scotland held on that date. As the law currently stands this would apply to prisoners who are 
disenfranchised.   

Section 5 Those who are subject to a legal incapacity to vote 

Section 5 defines a person’s incapacity to vote by reference to legal incapability to vote in a local 
government election. Accordingly, this engages the Representation of the People Act 1983 which 
excludes prisoners from voting.  However, the Scottish Elections (Franchise and Representation 
Bill) (which was introduced on 20 June 2019) provides for section 3 of the Representation of the 
People Act 1983 to be amended so that a convicted person who is detained for less than 12 
months will not be legally incapable of voting. 

Our Comment 

The Scottish Independence Referendum (Franchise) Act 2013 provided that convicted prisoners 
were not eligible to vote in the Scottish independence referendum on 18 September 2014. In the 
case of Moohan and Another (Appellants) v The Lord Advocate (Respondents) [2014] UKSC 67, 
two Scottish prisoners challenged that exclusion by judicial review.  They relied on case law 
establishing that a general and automatic prohibition that bars prisoners from participating in 
general elections violates article 3 of Protocol 1 (“A3P1”) of the European Convention on Human 
Rights. The judicial review applications were refused by the Court of Session.  The UK Supreme 
Court decided the appeal in advance of the referendum and dismissed the appeal.  The Court 
held that the statutory disenfranchisement of convicted prisoners from voting in the Scottish 
referendum was lawful and not contrary to A3 P1.  

The provisions in terms of the franchise are made with reference to the Representation of the 
People Act 1983. The Scottish Elections (Franchise and Representation) bill was introduced into 
the Parliament on 20 June 2019. Section 4 of the bill (voting by convicted persons sentence to 
terms of 12 months or less) proposes that “A convicted person is not legally incapable of voting at 
a local government election in Scotland...During the time that the person is detained in a penal 
institution in pursuance of the sentence imposed for a term not exceeding 12 months”. 
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If the Scottish Elections (Franchise and Representation) bill becomes law it will bring the law in 
Scotland into compliance with A3P1 and through the change to the local government franchise will 
enable those imprisoned on the date of any referendum who are subject to a sentence of 12 
months or less to vote in the referendum. 

6. What are your views on the extent to which the Bill will provide for referendum polls 
and counts to be run in an efficient, transparent and fair manner? 

The bill follows the scheme for the referendum under the Scottish Independence Referendum Act 
2013 and mirrors provisions in the Political Parties, Elections and Referendums Act 2000. 

Our Comment 

The Electoral Commission reported on the Scottish Independence Referendum stating that the 
referendum was “well run”: 

https://www.electoralcommission.org.uk/__data/assets/pdf_file/0010/179812/Scottish-
independence-referendum-report.pdf 

Although there was a challenge to the franchise legislation there was no challenge in court to the 
referendum result. 

Section 9 Function of the Chief Counting Officer and other Counting Officers 

Section 9(5) allows Scottish Ministers to remove the Chief Counting Officer for, amongst other 
things, any physical or mental illness or disability. 

Our Comment 

These limitations do not apply to the power of the Chief Counting Officer who can remove a 
counting officer if that officer is “for any reason unable to perform the …functions” section 8(4) 
(a).  The Government should explain why this distinction in powers of removal is needed. 

Section 11 Expenses of Counting Officers 

Section 11(4) and (5) make provision for the Scottish Ministers to pay additional expenses. 

Our Comment 

The Government should explain the reason for this new power. 

7. What are your views on whether the Bill will ensure that campaigns in support of a 
referendum outcome are conducted in a fair and transparent manner? 

Section 13 Campaign Rules 

https://www.electoralcommission.org.uk/__data/assets/pdf_file/0010/179812/Scottish-independence-referendum-report.pdf
https://www.electoralcommission.org.uk/__data/assets/pdf_file/0010/179812/Scottish-independence-referendum-report.pdf
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The bill follows the scheme for the referendum under the Scottish Independence Referendum Act 
2013 and mirrors provisions in the Political Parties, Elections and Referendums Act 2000.   

Our Comment 

The development of referendum campaigning since 2014 has been significant.  With that 
development of campaigning activity wider issues of compliance with audit provisions to prevent 
abuse have recently been raised in the context of the referendum on the UK leaving the EU. 

The Electoral Commission undertook investigation into campaign financing during the EU 
referendum. In particular on 17 June 2018 the Electoral Commission published the results of its 
investigation into campaign spending of Vote Leave and a number of other campaigners. 

The investigation found significant evidence of joint working between the lead campaigner and 
another campaign group. The investigation considered the accuracy and completeness of 
spending returns, whether one unregistered campaigner exceeded its spending limit and whether 
there was failure to comply with an investigation notice and to report a donation. As a result, 
significant fines were levied upon a campaign body and an individual. The individual concerned 
was successful in an appeal that fine was overturned. 

Recent scrutiny by the UK Parliament’s Digital, Culture, Media and Sport Committee report on 
Disinformation and ‘fake news’ together with evidence from the Information Commissioner, 
Elizabeth Denham indicates concern about online political advertising. The Digital, Culture, Media 
and Sport Committee Paper on the Online Harms White Paper (HC2431) developed the 
Committee’s belief that electoral law is not fit for purpose and needs to be updated to reflect 
changes in digital campaigning techniques. The Committee recommended that a category should 
be introduced for digital spending on campaigns and that information about all political advertising 
material should be searchable in a public repository. The Committee had also recommended that 
the UK Government include in its White Paper analysis material about the targeting of voters by 
foreign interests and that the current legislation to protect the electoral process from malign 
influence is insufficient. The Government has not taken these recommendations on board. 

The Committee’s report also criticises the Government for failing to acknowledge the role and 
power of unpaid campaigns which influence elections and referendums (both inside and outside 
the designated period). The Committee did note that the Government had indicated it would bring 
forward a technical proposal for a regime on digital imprints later this year. That is a matter on 
which the Electoral Commission agrees with the Committee. 

The Venice Commission “Code of Good Practice on Referendums” states that “funding must be 
transparent particularly when it comes to campaign accounts” (Paragraph 24). 

We also draw attention to the Information Commissioner’s Office (ICO) report entitled ʺDemocracy 
Disrupted?: Personal Information and Political Influenceʺ.  
https://ico.org.uk/media/2259369/democracy-disrupted-110718.pdf 

https://ico.org.uk/media/2259369/democracy-disrupted-110718.pdf
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The ICO has made 10 policy recommendations:- 

1) The political parties must work with the ICO, the Cabinet Office and the Electoral Commission 
to identify and implement a cross-party solution to improve transparency around the use of 
commonly held data. 
 

2) The ICO will work with the Electoral Commission, Cabinet Office and the political parties to 
launch a version of its successful Your Data Matters campaign before the next General 
Election. The aim will be to increase transparency and build trust and confidence amongst the 
electorate on how their personal data is being used during political campaigns. 

 
3) Political parties need to apply due diligence when sourcing personal information from third 

party organisations, including data brokers, to ensure the appropriate consent has been 
sought from the individuals concerned and that individuals are effectively informed in line with 
transparency requirements under the GDPR. This should form part of the data protection 
impact assessments conducted by political parties. 

 
4) The Government should legislate at the earliest opportunity to introduce a statutory code of 

practice under the DPA2018 for the use of personal information in political campaigns.  The 
ICO will work closely with Government to determine the scope of the code. 

 
5) It should be a requirement that third party audits be carried out after referendum campaigns 

are concluded to ensure personal data held by the campaign is deleted, or if it has been 
shared, the appropriate consent has been obtained. 

 
6) The Centre for Data Ethics and Innovation should work with the ICO and the Electoral 

Commission to conduct an ethical debate in the form of a citizen jury to understand further the 
impact of new and developing technologies and the use of data analytics in political 
campaigns. 

 
7) All online platforms providing advertising services to political parties and campaigns should 

include expertise within the sales support team who can provide political parties and 
campaigns with specific advice on transparency and accountability in relation to how data is 
used to target users. 

 
8) The ICO will work with the European Data Protection Board (EDPB), and the relevant lead 

Data Protection Authorities, to ensure online platforms’ compliance with the GDPR – that users 
understand how personal information is processed in the targeted advertising model and that 
effective controls are available. This includes greater transparency in relation to the privacy 
settings and the design and prominence of privacy notices. 
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9) All of the platforms covered in this report should urgently roll out planned transparency 
features in relation to political advertising to the UK. This should include consultation and 
evaluation of these tools by the ICO and the Electoral Commission. 

 
10) The Government should conduct a review of the regulatory gaps in relation to content and 

provenance and jurisdictional scope of political advertising online. This should include 
consideration of requirements for digital political advertising to be archived in an open data 
repository to enable scrutiny and analysis of the data. 

Although these recommendations are focussed at UK elections much of the material in the report 
has validity for the conduct of referendums too and we urge the Scottish Government to consider 
whether aspects of the report can inform the bill’s policy. 

We believe that the issues raised by the EU referendum campaign concerning clarity and 
adequacy of controls on campaigning are very important and should be taken into account when 
legislating for any future Scottish referendums. 

 

8. What are your views on the extent to which the provisions for franchise, conduct and 
campaigns within the Bill reflect lessons learned from previous referendums within 
Scotland and the UK?   

The provisions for the franchise will need to reflect best practice in voting particularly as regards 
detained persons. The conduct of proponents and the campaigns should be regulated to avoid 
issues which arose from the EU referendum campaign and which have been the subject of public 
concern, action by the Electoral Commission and litigation and upon which we comment in our 
answer to question 7. 

9. What are your views on whether the FM adequately identifies the financial implications 
of the Bill?   

We have no comments to make. 
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